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PROCEE'DINGS
MORNING SESSION

9:50 a.m.

JUDGE FULD: I call this meeting to order.

Welcome Commissioners and guests who are here.

I call upon Mr. Levine for a brief opening remark.

MR. LEVINE: Very brief.

Just that the Library of Congress has invited all

of the Commission members to a reception this evening from

5:30 to 7:30 in the Great Hall of the Library of Congress, as

part of the Library's symposium on American Revolution which

is going on today..

This is the fifth symposium in a series of maybe --

the fifth and final symposium.

That is in the Great Hall of the Library of Congress

JUDGE FULD: At 5:30?

MR. LEVINE: From 5:30 to 7:30.

JUDGE FULD: We will be finished by that time.

It is a pleasure to have Mr. Wyatt here.

Do you wish to sit there, Mr. Wyatt?

R. WYATT: I moved up to the table, if that's all

right, so I can spread out some papers.

6



JUDGE FULD: Mr. Wyatt ig President of EDUCOM. lie

comes to us with a somewhat different slant, I think, from

the other witnesses who have been here.

Mr. Wyatt.

MR. WYATT: Thank you. Thank you very much for

allowing me to come and talk with you.

I told some people earlier this morning that the

first thing that popped into my mind when Mr. Levine called

me about this activity was an article in SCIENCE magazine

in which Senator Muskie was quoted as saying he would like NI

see more one-armed scientists; that is, that they all 6eem to.

come and testify relative to a proposition that on the oLe

hand it should be this way, and on the other hand it should

be that way.

I'm afraid I may fall somewhere in that category,

but I will try to make the views as separable as possible

relative to this issue.

Let me very briefly tell you what EDUCON is.

It is a consortium of colleges and universities,non-

profitnchicjan ccril founded in 1964, around the proposition o

promoting collaboration of its members on the distribution

and use of technelogicra systems, in particular computer
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software materials.

Recently we have placed emphasis -- recently being

the last three years -- on the development of a national

computer network, this network principally being used for the

orP

distributionor access to computer software materials, includi

data as well as computer programs, and we have a nucleus group

of 22 colleges and universities, all of them relatively large

institutions, who are in fact engaged over the five-year perio

beginning last year to develop such a national network, and

to conduct initial experiments in the use of this material.

JUDGE FULD: They are scattered throughout the

country?

MR. WYATT: Yes, indeed. The geographic distributio

is quite wide from the east to California, to the Southwest

and the Midwest.

I can list them although I -- it would be 22 insti-

tutions. I won't try unless you particularly would like that.

I might say that the motiAri-tion of this group is ver

much oriented to the user, and the use of material, but there

is a very close cOnnection to the supply side an well.

A good deal of the materials that institutions have

shared is not proprietary, has not been proprietary, and is



shared on an informal basis.

However, since many of the people in institutions

do publish in book form and the like, and are rewarded by

various protective mechanisms, we are now finding that the

sharing of computer-based software material is very similar

to the publishing, in the sense of books, of other instruction

material.

So w are faced with the issue of providing protec-

tion on the one hand, and reward on the other toward the

author, and to provide materials to colleges and universitie

at a price they can afford.

Let me now address the specific questions that Mr.

Levine addressed to me in order to try and focus the discus-

sion.and keep the time here within reason.

If you have any specific questions that you would

like to ask as I go, or after I finish, I would welcome that.

The first question has to do with should a computer

program be copyrightable, patentable, or bothp and let me sa

that I am not particularly optiMistic about the use of a

copyright as a significant means of software protection.

Let me explain that a bit, relative to the question

as I see it.



I see no reason to prevent the practice of copy-

righting materials, if an author wishes to do that, but I do

not believe it would afford the kind of protection that

normally will be sought for computer program material.

The problem basically is the requirement for full

disclosure. The full disclosure of a computer program would

in essence be the computer language listing, so-called, of the

program.

That kind of disclosure makes the concepts and ideas

used in computer program obvious to a person skilled in the

art.

So that one is faced with the difficulty of the

definition of copying, and the reward for attempting to sur-

mount whatever legalities there are associated with copying.

In other words, in order to maintain the confiden-

tiality of the computer program, a copyright would require

sufficient disclosure that a person skilled in.the art could

very easily disguise the act of using the basic concepts and

ideas that are embodied in the program.

That would include, for example, a rendering of the

program by a human translation that would not in any way

resemble the original computer program, and would be very/



very difficult indeed, I would think, for even an expert to

detect.

If we compare that to the kind of protection that

patents offer -- and let me .say. quickly.that I am neither,a

patent lawyer, nor a lawyer of any kind.

I have a lay understanding of how the patent activit

works, and in essence the patent requires full disclosure,

but for that full disclosure,provides a limited monopoly for

a period of years, and in effect is enforced in quite a

different way than copyrights are.

IIIso it appears to me that as far as the potential

for protection going to the basic question of whether a

program should be copyrightable, if that question is raised

for protecting the author's rights, then I think there are

better options; two options being patents or the trade secret

practice that is currently used.

MR. NIMMER: May I ask a question?

I think you may not be entirely accurate in terms of

disclosure requirements on the copyright law, either the

existing one or proposed one.

Therc is a registration deposit requirement, but

Itfundamentally, apart from getting'additional remedies under t (
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law, it only relates as a condition to free an infringement

act unless you are going to sue somebody.

Before that, as long as the work is unpublished it

has automatic protection under the new law, federal protection

and under the present law there's%a state law protection.

That being the case, does that in any degree change

your conclusion?

MR. WYATT: If the protection afforded is in fact

relatively complete protection, or complete protection in the

sense of maintaining the secrecy of the material involved,

then, yes, but if in fact there is public access to that

material --

What I az saying is that once the basic computer

program is disclosed, then the protection has in essence

disappeared, in my view.

MR. .NIMMER: Well, unless and until one actually

assumes that the only disclosure that need occur is the dis-

closure you would have in matketing.the product, which would

be true if you would have copyright or you don't have copy-

right.

Once one brings an action, then it is necessary to

deposit and register but, of course, in most cases the laWSUL
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never occur, although they may.

MR. WYATT: You mean now?

MR. NIMER: Yes.

MR. WYATT: Well, I think --

MR. NIMMER: In another area where copyright is

clearly established for books, it is very rare to have an acti9

in which one sues for infringement, and yet, of course, this

is a potential.

MR. WYATT: Well, let me get a bit.further into

the question, because on addressing the question, for example,

the copyright.

At the present time there are numerous occasions in

which a person includes a computer program in a book, that

book being copyrighted.

The purpose there in disclosing the computer program

in that way is not to -- and in most cases anyway -- is not

to protect the computer program, but to encourage people to

pick it up and use it, because that is the only way that

authors have now of publishing computer program material freel

So, it seems to me that the issue of protection i

a critical one, and in order to develop an environment in

which authors are encouraged to produce computer software;



the protection is going to have to be substantial, and it

seems to me,at least from what I read in the material, that

either the patent or the trade secret practice now offers

better protection than the copyright, and, in fact, perhaps

that should be the way that one depends on to protect the

material substantially.

So, in terms of the length of time that protection

should be available, that sort of thing, I would say that the

patent statutes are a better precedent than trying to bend

the copyright material to fit computer software.

It seems to me, in terms of the current practice,

there are other ways to do that without bending a copyright

act, in which case a person could still protect program

material in the traditional sense.

There was an issue specifically related to the pro-

tection of computer software being limited to the right to

make and vend copies as opposed to use, and let me speak

specifically to the use issue and, in particular, the EDUCOM

activity that is currently proceeding.

Much of our activity in terms of publishing computer

software will be done over a network in which a computer --

a limited number of computers -- will be accessed on a large



scale remotely.

So, in fact, it is not necessary to move the com-

puter program.

Moving computer programs around from computer to

computer is a very complex and expensive activity.

It has inhibited the transfer of computer program

material substantially among colleges and universities already

So, in fact, the way we see the future of the

accessing of computer material over a computer network is

that if, for example, a college or a university develops

some material -- data or software -- that it wishes to share

it can plug its computer into this network and people will

use it remotely from, currently, most major cities in the

country.

This is possible.

In the next decade it is likely that several hundred

cities in the United States would provide such access and

other points around the world would provide such access.

So the protection of use of software material is

extremely important.

In fact, in my view, it is necessary in order to

provide anii meaningful protection at all, and I don't beli-

that there can be any exceptions to that and still afford



adequate protection to the software developers.

The definition of copying computer program is a

very detailed one -- what constitutes copying -- and, in fact

computer programs, as you undoubtedly already know, appear

on a number of different media that, in fact, represent

images of the same physical program.

A computer program, fo example, can be moved from

printed sheet in image form to various electromagnetic media.

It seems to me, as far as the copyright is concerned

that any mechanical movement or transliteration should be

covered by the copyright.

In fact, the copyriyht should not be limited to the

medium oniwhich the computer program rests.

Now the more difficult question deals though with

various frrns of translations of the computer pkograrn and, in

fact, it iç possible to write programs tf translate other

programs.

He*, the mechanical reproducLion is not so mechani

cal -- the program does not appear the same after it has

been translated.

So there are degrees of this that I think are si

nificantly important.

16
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If one is bent on disguising a copying of a computer

program, I would say that it is relatively easy to do, either

manually or by another computer program.

Now, there's some law associated with copyright

that I would bring into play here.

The legalities -- the literal legal translations

I would leave to you.

And that is that the law goes something like this:

that if we take the Mona Lisa in the Louvre and we visualize

an artist who paints his rendition of the Mona Lisa, I under-

stand that is not a violation of the copyrivht.

Whereas --

MR. NIER: That is not correct. That is law, but

MR. LEVINE: Only because the Mona Lisa is probably

in the public domain.

MR.NIMMER: Right, but as far as the distinction

you make in your paper between copying and photographing,

assuming it is protected by copyright, there is no distinctioxi

at all.

The distinction is if the artist does his own versio

he may have a copyright of his own in whatever he has painte

17
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but that is no defense as far as his being an infringer.

MR. WYATT: I guess the question, even though the

example is bad, the cuestion goes to the act of translation;

that is, taking an idea or a concept gleaned from a copy-

righted work and moving that into another computer program.

MR. NIMMER: But there are two different questions:

One, are you an infringer by reason of what you

copit!d?

Th other is, can yoa claim a new copyright from

something you edit?

Those are separable questions.

You may be an infringer because you copied more than

just the abstract idea, as you would if you were to take tho

Mona Lisa in any substance.

That is a different question than whether you are

saying copyright and adding something of your own to it, which

you could if you painted freehand, maybe, and you might not

be able to with a photograph.

But in each case you are an infringer.

MR. WYATT: My point is really this: that in a

computer program my opinion is that it is going to be extremel

difficult to figure out whether it was really the Mona Lisa

18
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or not, in effect, when one is looking --

MR. NIMMER: But, if I understand what you are

saying, you are saying it is possible to copy the idea, the

central concept, of the computer program, without copying

the detailed manner of expression, so that one wouldn't

necessarily know there was a copy.

But if all you are taking is the basic idea conceptI

then maybe it is not an infringement at all under ekisting

principles, and query whether it should be.

MR. WYATT: If that is the caL"le, then what I am

saying -- I believe what.you are saying supports my argument

and that is if the purpose of the copyright is to protect

significant works in computer software, then that being the

case, the material will not be sufficiently protected to satis

most authors and most people who would invest in program

development.

MR. NIMMER: The significance of the program is not

the language used, "the manner of expression", even on a

somewhat abstracted level, but the basic concept of sequence

of steps or whatever --

3

MR. WYATT: Insofar as the kind of protection I thIn

that authors and developers of this material are going to wa

19
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-- it's not the language -- it's the --

MR. NIMMER: If I understand you your whole approac

is which would be the most effective means of protection --

which body of law.

MR. WYATT: Yes.

MR. NIMMER: This seems to assume that clearly some

kind of protection is warranted and should be forthcoming,

and the question only is which is the most effective form.

You don't think -- am I correct in inferring that

you don't feel that there is any case to be made against

protection per se?

MR. WYATT:. I will certainly protect that proposi-

tion because even though I am going to speak to the us,a issues

in just a moment, I do not believe that .c.'Ithorship will be

encouraged in the way that it should be for us to get quality

materials into the computer software domain, unleSs those

materials can be very adequately protected, because they do

represent a substantial investment, and, hence, an investment

that in some way should be protected.

MR. MILLER: Excuse me, I am keeling very inhibited

at the moment, and sinde there is a stenographer there, I

would just like to make it clear.on the record that I was

2 0
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former member of EDUCOM in an officer capacity, from 1966

to 1970, and in that capacity testified on behalf of EDUCOM

in '67 anu '68 hearings in the Senate on the Copyright Bill

on this issue, but I have had no relationship with EDUCOM

since 1970.

JUDGE FULD: You have matured since then?

MR. MILLER: I have seen the error of my ways.

MR. DIX: Mr. Chairman, may I pursue Mr. Wyatt just

a little further on the question that Mr. Nimmer was raisill,

You said the encouragement of authorship requires

protection.

Is literally authorship or the encouragement of

entrepreneurship by groups, by companies, now being formed to

provide this kind of software service?

MR. WYATT: I am not sure it is important, but I

think I am still puzzled at the idea of authorship applied t

a computer program, since the author doesn-lt act in a sense

as an individual as we normally think of a literary author

writing something and then selling it.

There is very little of that in the computer busi-

ness, I understand.



20

MR. DIX: Most writers of computer programs are

working on salary for someone else, right?

MR. WYATT: I think I would have to disagree with

that generalization, but I think both cases are true.

We do have companies that are making large invest

ments in the entrepreneurial sense in what one would call

computer software materials.

Data bases as -- one Would have to consider, at leas

to some degree, software as a good example of that.

We have law data bases that are being developed in

a proprietary sense.

MR. DIX: Is that really -- I am_sorry, excuse me

for interrupting, but I thought we here tried to separate

those two -- they are two different things -- the program

from the base.

MR. WYATT: Well, let me -- I categorize it as a

data base, but let me say that-it is not just the-data becaUS

much of that data is in the public domain,

-It is the manner of-handling and presenting that

data to a person who-wlshes-to use it that is tle si ni ican_

issue, and that-i-s-Iff-fa-dt the computbi-r4lOttware.--,-thitt eaVO i

manipulates the information seacheS and. retrieves.
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So there are companies and relatively largo enter-

prises now that have risked substantial amounts of money in

such activities -- data and the software that supports them,

more particularly.

But let me deal with the first auestion: one of

the things that we are finding, and we are trying to encourage,

is that authors now who are writing textbook material for the

purposes of teaching -- colleges and universities and that

is most close to me -- have now come to believe that there

is a body of material for which the pedagogy is imoroved if

the material is presented in terms of a computer program --

comnuter software -- as opposed to a book.

A book is relatively passive. It conveys infor-

mation, but is not necessarily interactive.

You may be familiar with books that are written in

a manner called !'programmed instruction".
-

These are materials where one goes through secuen-

tially and a proposition is presented and the question ls

raised.

If your answer ,_then but

if it's "B", go to page 50, and progresses through the

material, and these are published in book form.

23
4
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It turns out that a computer is a much more effective

device for that kind of pedagogical material.

So we are finding authors who wish to publish

packages, in effect: these packages being a book accompanied

by a computer program and, perhaps, other kinds of material ;

video tapes, audio tapes -- that is in fact available to

students and to other teachers for teaching.

So I think both exist, and in fact these authors

would like an environment in which they aren't faced with a

kind of decision that says, "If I write it into a book, I can

protect myself, but if I present it in terms of a computer

algorithm, I can't."

That's the issue that I'm trying to address; that

we need the kind of protection that would make that distinctio

disappear sufficiently to encourage authors to develop materia

in the case where it is best for the pedagogy -- the presenta-

tion of material.

---
MS. KARPATKIN: Those sorts of educational materials_

are on the market now, and have been for some-time.

How are they protected now?

MR. WYATT: Essentially by trade secret agreements;'
'

that is, those materials that,are felt to require protections.



that is, they don't mind what I will call "leakage", then they

protect them with non-disclosure agreements, and trade secret

agreements.

MS. KARPATKIN: Have those been effective to provide

tne protection that is necessary?

MR. WYATT: They seem to be, in my limited experienc

with them.

It is not completely clear that they don't inhibit

in some ways distribution.

For example, I don't know of a book publisher rig

now that will encourage an author to develop a computer

program as an adjunct to a book.

I know of several that will discourage authors from

doing that.

On the other hand there are --

MS. KARPATXIN: Is that because of the protection

situation, though, or because the market is not as good as

it used to be for that kind of material?

MR. WYATT: I would conclude it's the former and

not the latter.

I think the market is growing. I don't think the
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In the case where we have the computer networking

if we can visualize a computer network existing, then a

trade secret agreement is relatively easy to enforce, because

that implies that given implementation of this software on

one computer, a very wide distribution can be made of the

material at zero risk.

That is, you don't have to disclose the program in-

any way in order for a person to use it.

So it's conceivable that that kind of protection

would be sufficient, particularly for a network application.

MR. MILLER: At the risk of being redundant, I think

it is important that we distinguish the kind of material that

Joe is now talking about, from the kind of material that the

people yesterday were talking about.

Otherwise, we are likely to get ourselves into a

box.

Joe is talking about educational materials in whic

the verbal content is very important, in contrast to the pure

software programming that the CBEMA people were talking

yesterday, in which the verbal content is meaningless.

What Joe is talking about is an integrated packa

of matorial.which has a series of written instructions



flash on the screen and talk to.the student, just the way

a book talks to a student, at which point the student responds

to what the creen is saying to that student.

The machine, through classic programming, takes the

student's response and refers to a pure program, which then

causes the machine to go through certain operations internal,

to wit, to flash the next batch of material on the screen,

which may be another question, it may be a little essay, it

may be a dredging up of a block of material from the public

domain as in the law environment, a case.

So you are really talking in this context about pure

machine language programming, which is controlling the sequenc,

Iand content of what is flashing on the screen, and what is

flashing on the screen, which itself may be originally created

material by the author in the form of amtions and eSsays,

or it may be public domain material, in terms of raw material

of the subject or discipline being studied, like case materia

or statutes.

Now the level of protection that we have got to

think about may be radically different in terms of the origina

written material by the author,

the public domain material which is being compilec

27
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and hung on the questions and originally written essays, and

the machine's software that is controlling the sequence of

the flashes on the screen, and is controlling the interaction

between the student and the data base.

Now, the CBEMA people yesterday were Only talking

about that third category of programming.

In terms of the first two categories, namely, the

original written material by the scholar or author, that is

no different from the classic textbook and should receive, I

would think, exactly the same copyright protection that has

historically been given the book.

In terms of the raw material -- the public domain

material -- offered, i.e., cases and statutes, the only kind

of copyright protection in that would be in the compilation.

Now, when we talk about software, if you view soft-

ware in terms of the CBEMA presentation, that's roughly mono-

lithic, but now that we are talking about interactive teaching(

and combined software data packages, that's a different story,,

and the case for classic copyright protection is infinitely

stronger, at least with regard to the first two levels of the

material.

MR. DIX: Would I be right in assuming, though thA'

28
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the program in the literal sense -- the computer program --

that is used in programmed instruction, is relatively simple

in viewing the whole span of computer programming?

MR. WYATT: Nol I don't think.you can assume that.

MR. DIX: I had assuMed that it would be yes, no,

right, wrong; fairly simple.

MR. WYATT: No. It can be. In fact, most of them

I am familiar with are much more complex than that.

I wasn't here yesterday, but I don't

In fact, I agree with what you said.

MR. LEVINE: In those situations, are the pure pro-

grams that we are talking about -- the CBEMA program and the

program that manipulates the literary material in the educa-

disagree at a .1:0

tion -- they are different in kind, or isAthe data that the

program is manipulating, that is different?

MR. MILLER: Joe certainly knows infinitely more

about this than I, because I haven't been in the instructiona

programming business since I left EDUCOM.

My guess.is that we are reaching a point where th

inter-relationship between the control mechanism and the

literary content is indistinguishable; where it,is
.

very c1..
,

cult to separate out what is a maChine command and what
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literary display.

But that doesn't necessarily mean that you couldn't

look at the educational package and say, "At this level you

get protection X, at this level you get protection Y, and

at this level you get no protection"; that the next educa-*

tional packager could come along and take the control mechanis

and not the literary content.

MR. WYATT: That distinction would be very difficult

to make.

In fact, if one looked at the embodiment of the

material in the form of, say, a listing of the "Computer

Programs", and computer programs are usually defined to mean

both instructions and data that contain both, I think it would

be very difficult to make that distinction.

MR. CARY: Would all that be on one particular

tape, or [nye you got several programs that interact?

MR. WYATT: It might be either one, that is, these

things -- some of them are modules of material, and some of

them are single packages of material, and, in fact, if you

were to try to control one and not control the other, it would.

be relatively simple for a person to move back and forth.

So I think you have to consider the issue as if

3 0



were both.

Well, let me speak to another question that was

raised, and that was the monopoliStic aspects'of.matCrials.

I think -- here is one that is rather difficult

for me to deal with, but let me just try, in a very lay fashio

It would seem to me that if one could deal with a

question of what of the prior art is in the public domain,

that is, a Set of rules that were established henceforth,

that the monopolistic problem might not result any more in

computer software than it does in others.

However, looking back on computer software materials

I think authorship is going to be very difficult to determine

for some of this material, that is, origins -- prior art ---

in the sense of patents, and so the significant issue there,

I think, is one of making that determination.

In the early days of computer programming, and com-

puter science, there was very little proprietary about soft-

ware materials, and, in fact, many of the computer manufac-

turers now consider proprietary certain materials that were

actually developed by a group of scholars and users over a

period of years, that is, the concepts were in fact develope

elsewhere.
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So, in fact, if one were allowed to suddenly at this

point in time copyright or patent a large body of work that

embodied concepts and ideas that were very generalized, I

would think that might have a monopolistic effect.

However, if one could make some declaration of prior

art in the public domain, and set up a set of rules by which

people could live henceforth, I suspect the monopolistic

problem might not be so large.

Now, let me address a question.

I have been talking a good deal about the supply

sidle of this issue, and I guess the reason I am is because,

as I said earlier, I think the supply side has to provide

some sort of reward structure, or we will not get the kind

of quality material we might otherwise get.

Let me talk briefly about the use side.

One of the major concerns in higher education these

days is cost. Expenses are rising rapidly, and in particular

the use of printed materials is rising exceptionally rapidly.

If one looks at the compound growth rate of library

budgets these clays, double digits is the rule and not the

exception.

Hence, it is a matter of saying on the one hand that
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computer program materials may be expensive. However, one

can't assume that traditional printed materials are not expen-

sive. They are expensive and they are getting more expensive.

One of the things that we have looked at relatively

carefully in a very preliminary way, that is, we don't have

a lot of hard data, but we do have some informal conversation-

and, in essence, verbal agreements with authors who are pre-

paring and have prepared materials for distribution on the

computer network, and we found that the royalty structure,

that is, the percent or portion of the cost that would be p

to the author for the rights to the material, is a very small

portion of the total cost.

For example, these days, it is possible for a studen

on a computer network to sit in California and use a computer

in Minnesota at a total cost of around $4 per hour; that

per hour of sitting at the terminal.

In many other places that cost is quite a bit higher,

principally because of the communications charge involved.

However, that is improving.

The portion of that that several authors seem

be willing to accept as a royalty is loss than 5 percent,

around 5 percent or less.



And I think that is a price that I, for one, would

be willing to pay in order to encourage more authorship of

quality materials, and I do not think it would prohibit at

that level the distribution and use of this material in

higher education, particularly when one looks at the alter-

natives.

There are several other questions that I think are'

probably smaller issues.

The question on reliance on restrictive licensing

arrangements based on trade secrecy -- I want to get back to

that one more time, because I think in a networking environ-

ment the latter kind of material that Mr. Miller defined,

that is, the program algorithms themselves, that in fact is

a currently used and relatively adequate mechanism for the

current technology.

Having said that, if we look at the newer technolo-

gies, that is, the micro-computers, and the minS.-computers

that are distributed about and, in fact, I am sure all of you

have seen the boom in the hand-held calculator activity, and

what in effect you have is a micro-computer that can be

carried around and is battery operated.

I suspect that there will be some material that



will be published in that form, although I don't know what

size the body of material would be and, in effect, it might

be that that will be patentable.

If it is embodied in a piece of hardware, my guess

is that probably it could be successfully argued that it would

come under the patent arrangement, although I doubt if that

is the best way to do it.

The restrictive licensing arrangement would be

very'difficult to enforce, I would imagine, and there would

be more leakage than there would be in a computer network wher

the holding is highly centralized.

So I do want to bring up the fluid nature of com-

puter -software and its embodiment in use; that fluid nature

being variable as a function of technology and how it works.-

A couple of other issues before I let you ask

questions freely, if you want to.

There was a ouestion on how the copyright notice

be affixed.

In terms of a computer program, that is, embodied

in a magnetic tape or some physical device, that's fairly

straightforward.

However, notifying an individual that the copyrigh
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exibts will require some programming itself in some cases,

and standardizing on that is -- depending on what level of

detail you go into standardization, is not going to be-verSr

easy, because the standardization in the industry itself is.--

the nen-standardization is rampant, that is, computer manu-

facturers -- their systems are not compatible, their instruc-

tion sets are not the same, and so I think you are going to

have to operate at a higher level of specification than trying

to get down to the insides of a computer system.

Whether you can do that, and still have a standard__

means of dealing with the problem, I am not sure.

Registration of copies of programs -- I don't see

that as a major problem.

It seems to me that the registration problem --I

think the Library of Congress probably already deals with most

of the media that could be used or would be used for computer

programming.

On the question of what should be deposited, compute

programs consist of a number of different parts and embedimen

that is, the program listing itself, flow charts, and the like'

and it would seem to me that an author should be free to-

copyright whichever of these pieces the author wishes, or al
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of them individually.

But trying to set a standard that one must provide

flow charts, listings, et cetera, et cetera, would be a

difficult thing and probably unnecessary since the actual

embodiment of the program is involved with a detailed com-

puter language representation.

The changes that I have suggested, I am not sure

that they are easy to enumerate, but in terms of Affecting

the proprietors and users of software products, it seems to

me that it is within -- if one considers the combined protell

tion possible in the way we have described, I mean the copy-

right possibilities, the restrictive licensing arrangements,

and possibly patents, that the changes that would be kffected

would be that we would provide an iffpftwed, rewarding structur

for the proprietors -- the developers of the materials --

without necessarily upsetting the user environment to the

extent that one would be restricted, or financially encumbered

in using the material.

If anything, right now, since we don't have I

believe a good mechanism for protecting the work of authors

and developers, we may be inhibiting -- I believe we are

inhibiting the supply of quality materials that are represente 0_
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in computer seZtware.

JUDGt FULD: You mean you don't get the protection

you want from the trade secret agreement?

MR. WYATT: Well, X think that up until now one does

not go through the fuss and bother of the trade secret agree-

ment except for relatively large things.

Once you do that, X think the protection is quite

good.

But, think there is a body of material for which

a person does not Wish to go through that level of activity 7-

it is not an ineXpQnsive process -- that would be valuable

to each student.

R. N/OgR: Speaking to your last point, namely,

that user interes ts would not be seriously affected by increas

protection, that apparently has been the view of everyone

who testified before us.

I thollgtit if anyone might take the contrary view,

it would be you. -
Is there any organized or otherwise body of opinion

that disagrees with that conclusion that you are aware of?.

mR. ;,!ATT: Well, let me say that the conclusion

assumes a couple of things.
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One of those things is that we will not have an

uncontrollable monopolistic situation that would allow a

person to price materials to an :.nhibiting point.

On the other hand, the investment required to develo

quality materials is such that what we are going to have to

have is a mechanism by which the market can be increased in

size, and, that is, that the fixed costs of this kind of

materials is very high, and usually the prices of these things

as they are related to costs are determined by taking the

costs and dividing them by the potential number of users.

What I am saying now is that the number of users

is restricted, and that a college or university cannot afford

to use a lot of the materials that are available now under

the current scheme of.things because of the distribution

mechanism.

mechanism.

We think networking can improve that distribution

However, unless there is a monopolistic activity

involved, the prices should come down; that is, given a

distribution mechanism and the kind of potential that we arc

talking about, I don't think that it's automatically truo

the users will suffer.
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It seems to me that a viable market will be created;

a competitive one.

JUDGE FULD: Mr. Miller.

MR. MILLER: Joe, I guess I should call you Mr.

Wyatt, but it is rather difficult.

This is going to be a long question:

You operate a-network, and you have got people

producing materials for your-network. Let's take our mutual

friend, Roger Parr

Law School.

He produces machine-based programmed material for

a course in civil procedure, and you want him to produce that

material', put it on your network, make it available at as many

universities that tie into your network as possible.

You are going to pay Roger -- hypothetical -- five

percent of the revenues you get for the tie-on time between

a member and EDUCOM.

You are in a closed environment in that sense.

If I tie on from Cambridge and my students use up

of the University of Minnesota

ten hours, and you are charging $40 an hour, Harvard will

pay EDUCOM $400, and Roger will get what -- $20,

like that?

4 0
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Now, to the extent Roger is putting together his

own freely written material in the form of little essays

and questions, and provocative thoughts, compiling public

domain cases and statutes, there is no doubt in my mind that

he can get a copyright for that, or EDUCOM can get a copyright

for that, and it would be a copyright that is really no

different in kind than the copyright I have on my civil

procedure cases.

So what are the risks, what additional protection

is it that EDUCOM wants?

The risk , it seems to me, is that if I tie on

from Cambridge for this packaged material,thn I can do one

of three things to your detriment:

I can drain it off and put it on my own computer

in Cambridge, and run it for my own computer in Cambridge,

off your network and never pay you a penny. That is risk numbe

one.

Risk number two is that I can drain it off and I can

give it to my colleague at Syratvie. U., who is not on the

EDUCOM network, and he uses it completely off the network

without paying EDUCOM a penny.

Or, I can take Rogar's material and redo it to my
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own satisfaction; I can modify it, I can alter it, I can

adopt it to my own particular needs.

And, then we'got a real hassle as to whether it's

Roger's mSterial or my material, or our'material and God knows

who gets what percentagefor any of them.

The first risk -- that I drain it off and use it

on my oun COMpucUte sLister.ix , it seems to me is a matter of

contract between Harvard University and EDUCOM; that gives

you protection against my doing it.

That I drain it off and give it to a friend at Syrocu

who is off your network, is also a matter of my

breaching our contract, and you can come against me and on

some developing theory you can go against Syra:use.

That I completely re-arrange and re-adopt Roger's

material, so that it's either partially or completely unrecog-

nizable as Roger's material, it seems to me is a matter that

is internal to the EDUCOM network, and not a fit subject for

federal monopoly statutes.

Now, I am trying to figure out -- I am honestly

trying to figure out where your real external risks are that

aren't covered by existing law.

MR. NIMMER: Arthur, I didn't understand your last.



part about it being an inter-EDUCOM network.

MR. MILLER: It seems to me that one of the things

mucon not only should be thinking about but should be pro-

moting and encouraging.is that educators around the country

are taking the pool of programmed material and massaging it,

and developing secondary and tertiary transformatioLs of the

material, and that could be done by contract relationships

within the EDUCOM network that in effect permitted EDUCOM

to make agreements so that Roger and I share whatever use is

made of my adoption of Roger's material at the Yale Law Schoo

MR. NIMMER: But, suppose you say, "Look, true, I

got the fundamental idea from Roger, but that's all; the rest

is mine and I don't want to pay for that idea, and I'm not

going to contract to pey for that idea"?

MR. MILLER: Then we may have a federal copyright

problem because that is like my making an unauthorized motion

picture of GONE WITH THE WIND.

My own view is that in something like the EDUCOM

network, it would be extraordinarily counter-productive for

them to say to each and every educational institution "You

can't modify the material that we have put on the line to.yo

That's anti-intellectual in its own curious way,

but I don't want to get into that.
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I would like to hear Joe react to what -- am I

missing any risks?

MR. WYATT: I don't think that you are. In fact,

I'm not calling for new legislation.

It seems to me that if the new copyright act, as it

appears to do, adequately covers the new kind of technology

that has come along -- copying technology and the like -- that

we are probably adequately covered.

MR. MILLER: For risks one and two?

MR. WYATT: For risks one and two.

On risk three, I have a good deal of difficulty

seeing any difference between that and many, many other

analogies, that is, we would like to encourage in some cases

individual teachers adding to material.

In fact, the body of material that we now see in

use is not nearly as useful unless it does allow that, as a

professor will take a book and assign a student to read one

chapter, but not read other chapters and make up, in effect,

pieces of material.

Some of the material that is distributed in the

health sciences has had limited use until the capability was

authorized and worked out for individual teachers to add to
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the basic material, sometimes substantially, sometimes not

substantially.

But I think those things can be worked out, and

don't -- we do not feel constrained, I think it is fair to

say, in any one of these three areas.

MR. LEVINE: The situation you posited assumes the

situation in which there is a contractual relationship between

the sender -- the author and the receiver, but is the day

not coming in which the material is going to be sent to people

other than those in a direct contractual relationship with lir

transmitter, such as the way we now receive television program

off our receivers?

I ask that -- and at that point you would not have

the contractual protection.

MR. WYATT: Well, the kind of activity we are

envisioning in this particular discussion is a teaching-inter-

action and a teaching environment.

The kind of market you are talking about -- the

mass distribution of materials -- as one gets further and

further into the size of the marketplace, it seems to me tha

one weighs the risk of, in essence, developing a body of

material that is distributed without such agreement.



For example, the practice of taping phonograph

records, or the like, is a matter of some leakage in that

market that people have protection against and the like, but

it still occurs.

I don't see that kind of market for computer pro-

gramming material at the present time, although it is con-

ceivable that it would develop.

MR. LACY: Mr. Chairman?

JUDGE FULD: Yes.

MR. LACY: I wonder if it is a presumption that

Mr. Miller and Mr. Wyatt are sharing that the existing copy-

right law or the law as it would be embodied in S-22, as

enacted, takes care of the problem; restII guess, on the

assumptions that the program7in the pure sense that CBEMA was

talking about yesterday, and the specific factual and literary

content of the material being taught are so integrated that

the traditional copyright protection on the latter extends

itself in practice to the former, and you haven't got any

risk of pure programming existing without adequate protection.

But, if it should be, or became possible -- this

is a highly hypothetical case -- to develop a program, let'

say for the.use in sociology classes, in analyzing the social.J

44

4 6

6.1



problems of a community which would exist, just as an abstract

program, and a professor in a particular school would relate

that input of a body of facts about that particular community

-- it's population, makeup, and so on, in quite the same way

that a department store may buy a program to deal with account

receivable and then put in that program the payments received

from that.

If there did exist such a situation, we might have

the kind of problem about protecting that abstract program

and adequacies of the law that we have now in some of these

things.

So, I think the peculiar situation in most pedago-

gical programs should obscure the fact that there may remain

a problem about the kinds of programs being talked about

yesterday.

MR. MILLER: Absolutely.

MR. DIX: May I just pursue this a second?

EDUCOM, I believe, is interested not only in peda-

gogical kinds of things, but in the more functional kinds of

computer uses in its member universities -- accounting routine.

registrar's office use routines, and so forth.

7,rc you exchanging and Sharing software in this 'ate
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among members?

MR. WYATT: We have not been, and still aren't

really very much involved in that activity.

Our work goes principally to research and instruc-

tion.

There is beginning to be some activity in planning

models, and that sort of thing, but there are other organiza-

tions that do that much more so than we do.

MR. DIX: I was hoping that you might speak to that

kind of software clearly as a consumer, you see, in that sense

We haven't, again, had enough testimony it seems to

me from users of that kind of software material and what

effect it would have on the users if a higher degree of protec

tion were granted.

MR. WYATT: Well, if you don't mind, I will speak

to it, possibly slightly outside the EDUCO context, but in

other activities that I am concerned with, principally univer

sity administration for the last several years.

Universities, although they have some unique problem

are very similar to other kinds of businesses.

For example, in accounts receivable similarities

are significant.



In the case of registration, not many businesses

have an analog, but a lot of universities do.

Now for many years universities had in fact

restricted the exchange of computer program materials. For

some reason each institution developed its own computer

programs to do its functions.

In recent times, companies have formed, and are

operating successfully, to deal with the university and

college market for administrative kinds of programs.

There is a company that specializes in registration

systems, and it has successfully sold registration systems

on a proprietary basis.

Essentially the trade secrecy provision is used

and, similarly, for accounting and those kinds of materials.

So there is developing a viable industry of that

sort. It is based essentially on the trade secrecy arrangemen

and my opinion is that the copyright patent trade secrecy

arrangement is not inhibiting that industry.

MR. LACY: Do they in fact sell or do they lease

to the schools?

MR. WY/ITT: Both arrangements are made.

The lease, or the functional equivalent of the leasc
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is more popular because these things continue to evolve, that

is, the university's requirements change.

For example; student support programs change a lot,

and so there is a requirement to modify the systems from time

to time, and usually an institution will either buy with a

maintenance arrangement, which means that the supplying compan

provides the ability to change the product.

That is limited to who can change it, or it is

leased with a certain allowance for that kind of change and

maintenance.

MR. PERLE: I am a little confused here about this

marriage of programs and data.

In your written representation you refer to computer

program materials.

From what I gather you are talking about a combina-

tion of what we laymen call data input and instructions to the

machine for a computer program, and you said before that there

is an identity being created; or you can't separate out the

two.

Could you explain that to me a little more?

In what way do your teaching materials -- your

research materials and stuff -- that I sit.at a console in.,

V
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California and can call up from a data bank in Michigan?

49

How does it work and where is the difference between

the data and the program?

MR. WYATT: Well, the argument is that the differenc

is very difficult to define.

That particular -- just to take an example, that

particular body of material we were discussing includes norma
41b

verbal material, that is, printed material that would raise

a question that you would read off the sereen.

But, in order to present that material on the screera
.

that data is manipulated by a computer program that handles

it and that is an integral part of it; that is, the two are

virtually inseparable.

They can be made somewhat inseparable by taking a

program that is a generalized manipulator of such material.

MR. PERU: I will give you a specific example:

Pick whatever field you want, and I am a studen

What would I do with the machine?

What would the machine do for me?

Take the simple procedure, if you

of thing.

would; that Sor

MR. WYATT: Well, in the ca-e of some of the
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materials, if we -- we are in a group of lawyers here, and

I am not a lawyez's so I will have to disqualify myself from

that, but --

MR. PrT.L.t: Any field you want to.

MR. WY]aT: -- but in these cases, typically a

student i,cads a ciae in the traditional sense and --

MR, Ptp.LE: At the screen? At the tube?

MR. WYP.T: Partially in a case

at the tube, because

5:nd partially

the student is then p L into a role-

playing situation Where in fact the student plays the role o

the judge in the cse, and on the tube comes up a particular

question, or pronoUncements by the plaintiff, for example,

and the defendant on the tube -- now, this is coming up --

the plaintiff raw:es a statement, the defendant makes an objec-

tion, and then the computer says, "You are the judge. Do

you sustain it or llot? Yes or no."

The student then replies in yes or no, and depending

on that response the computer program that is involved with

this data makes entirely a different reaction one way or the

other.

In fact, what you are looking at is a very complex

tree structure of activities that involve logic and programs
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as well as data integratedly tied together, so that depending

on the answer you give -- yes, you sustain the objection, no,

you don't -- the algorithmic portion of the program begins

to take a different path.

That's an illustration.

MS. WILCOX: Maybe I can put it in even a simpler

context:

School children in the second and third grades are

taught mathematics, and the program will ask them to add one

plus one, and they will sit down at a computer and you can

actually see them do this.

It will ask "What is one plus one?"

If they say, "Two", then the program will tell them

to navbe find out what two plus four is, but if they give a

wrong answer, then they will have to go back and they will

probably tell them that on the one hand here is one apple,

plus two apples, so they will progressively go through addi-

tion and subtraction, multiplication at their own speed.

Then, they will get into fractions, and decimals,

but the computer can determine at what speed to go by the

ability of the student, and that would be quite different

say you were writing a program to take care of accounts
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receivable.

Does that help?

MR. PERLE: Okay. It helps at least to what I

really want to get to.

Somebody decides that we need a second level of

an arthmetie program for use by students in a computer, and

that means that someone has to input, or arrange, or write,

or something, the pedagogical materials -- the two plus two --

and figure out whether the ansv.lr is four or.five.

Then someone else, or maybe the same person, has to
. .

figure out how the machine reacts to a right answer and a

wrong answer.

I am wondering whether there can be a distinction

drawn between the information, the answer, and the instruction

to the manual that flow from the answer by the people who

create them?

You see, what I see almost from an analogy in this

situation is the textbook, the workbook and the teacher's

manual, and I wonder if the instructions in the machine are

in the teacher's manual, or is that far too simplistic an

analogy?

You see, yesterday there seemed to be some sort of
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feeling that maybe computer programs, as such, needed pro-

tection, but then maybe not within copyright; maybe so, maybe

not, at least there was a question.

Most of us traditional copyright people have always

thought that the content of teaching materials in the old

sense -- the old textbook-blackboard sense -- that that infor-

r,ation was copyrighted material.

Now you are saying that we have to approach this

somewhat differently.

Is there any way of validly preserving a distinct'

between what we would call the "literary input", the old

copyright input in the old sense, and the teacher's manual

or instructions to the machine or what have you?

Is there a distinction?

MR. WYATT: It's going to be extremely difficult

for several reasons, and one that pops into my mind -- I

think there can be the kind of division or the development

of the material that Arthur drew a moment ago, when you get

to the embodiment of that and the definition of what is a

computer program, what is data and that sort of thing -- let

me give you an illustration of how some of these things wo

You see, computer language is sort of stacked
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top of one another, that is, in order to have a computer

language you have to write a program called a "compiler' in

another computer language, and'so they are nested several

layers deep.

With a teacher, for example, developing a course

of the type that was described, that teacher in some cases

will be directly using what is called an "author language".

That "author language" is akin to programming, that

is, as the teacher does work in this material that is very

much akin to programming, and I would have a very difficult

time trying to distinguish that kind of act from the act

that a scientific programmer does when writing programs in

FORTRAN.

On the other hand, the material content can be

gleaned from a number of sources.

MR. PERLE: Maybe it would help me iC you would

tell me how this hole teaching schmear gets involved.

I mean, I'm the educator and you are the computer

expert and the judge Ilas said, "Okay, come up.with a second

year aritl'nctic program" -- a program in the teaching sense.

Who does what?

What ao I do, and what does somebody else do?

5 tb
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How does this thing get into that status where it

can be used by the team who teaches?

MR. WYATT: Well, the scenario of the situation I

am trying to draw for you is if you are the person who is

developing the material, you should --

MR. PERLE: The educational material?

MR. WYATT: The educational material.

You would go about to design a pedagogical program

that would deliver the kind of material you wished, so the

student gets the kind of response you want for them to develop

410Itheir knowledge of the body of the material.

Having conceived of a plan to do that, you begin

to develop some illustrations and examples and the like, and

then at some point down the line you face a choice.

You can sav, "I can write some of this material

down in a book" -- that's passive; it's delivery. A person

sits down and reads it and attempts to understand it.

I might wish to take some of that material and

incorporate it into one of the computer assisted instruction

systems that are available in places, EDUCO, computer manu-

facturers, whatever.

Then you engage in the activity of developing cer

5 7'
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portions of that material and embodying them as computer

materials -- programs, data and the like -- as I think I calle

a moment ago a "package" with which the student is supposed

to interact.

So, in many ways you have simply extended the way

that an author can present his material to students.

MR. MILLER: Joe, I did one of these things. It

seems like a light year ago.

This is the way I did it:

I decided that there was a block of my first year

procedure course I could teach by tutorial -- machine-based

tutorial -- more effectively than using class time and, as

jC has pointed out, allow each student to move through

the material at his or her own pace.

What I did was sit down and I wrote the tree, as

Joe remarked before.

What I said was, "Okay, I want to teach pretrial

motions -- motions to dismiss, summary judgment motions

what do I need? I need a hypothetical complaint."

So I wrote a complaint.

"I need a body of case law that the student could

have access to", so I identified 15 cases, and the Federal
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Rules applicable to pretrial motion practice.

Then, as Joe said, I started to write a series of

Questions just as if I were in class.

I assumed that the student had read the complaint,

maybe had read the cases, and I said, "My first questiom in

effect is this: Is paragraph three defective for failure

to state a claim upon which relief might be granted?"

I started building a tree. I started answering in

terms of every conceivable answer that the student could

give -- yes, no.

Then my next question: "Under what Rule is it

defective 12(b) (6), 12(c) (6)?"

Under each answer that a student could give, I then

in effect wrote the next question, assuming that the student

had given this answer.

Now, if a student had given a wrong answer, I built

a loop -- tutorial loop -- forcing the student back through

material that would educate the student and bring that

student to a position where he or she could then write the

right answer, the last question in effect being the same

question that the student had erred, back into the mainstream.

Now, when I had built this enormous tree, and noti



58

every piece of that I believe is copyrighted because it was

all in my own language, and the raw public domain material

I had used I had compiled, so I would have gotten a compil?-

tion copyright, just as I do on my case'book.

When I had done that gigantic thing, because I am

basically an obsolete person born too early, I handed it to

a computer specialist who built the machine commands around

it, so that all of this educational material could be worked.

Someone today could probably do -- Roger might be

able to do the whole job by himself.

MR. PERLB: Nifty.

Being an obsolete object.likelourself, I can con-

ceive Of two different types of protection that situation

involves;

One is in copyright, -and one may be in copyright

or may be in something else; one for all of your questions

and answers and your information -- right answers, the wrong

answers; another for the information that you are giving the

machine -- telling the machine how to react,

Now t!,:at's easy with an obsolte person.

If Joe, the new breed, does the who)n thing, I assume
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he is also doing two separate functions.

He simply has to be doing them at the same time.

Maybe that is a wrong assumption.

What I want to know is, am I Wrong in thinking

at least we have the option in deciding how to protect,

because I for one think that protection is necessary,--.both

parts of this.

Do we necessarily have to think of only one fornv

of protection, or can we think of two?

MR. WYATT: It would be very difficult for me to

define that separation.

If I did the whole thing myself, which I could do

the break at which an author described he handed over the

material to a computer specialist -- if I just continued to

work, or as I was doing the questions I actually wrote all

those out in "author language" -- a programming language -

my point is that if you are distinguishing one kind of pro-

tection for the program and another for something else,

definition of what.is a program is going

difficult to come by.

MR. PERLE: I am not worrying about that;

worrying about function at this point.

to be extremely

agia



I mean we lawyers can find language for almost

anything and thereby fan the fires for future language.

Can we functionally separate out the two?

JUDGE FULD: And, we will adjourn after you answer

this.

MR. WYATT: On the spur of the moment, I cannot

supply to you a definition that I would consider adequato

under just the scenario that has been drawn here for separatin

the two.

MR. NIMMER: It seems to me that what Arthur

described he was doing, itself involved both functions, didn't

it?

He's writing out the actual words -- questions and

answers -- but, he is also allowing for the alternatives --

you answer one way it goes to this answer, or this new ques-

tion; if you answer the other way it goes to that question.

He is pointing the direction and I may be completely

wrong, but it seems to me that the computer specialist then

simply converts that to electronics, but is following Arthur's

directions as to the sequence of questions, and the sequence

of questions is in a sense the program, isn't it?



MR. MILLER: No, the programmer not only is con-

verting everything I do into a language the machine will

accept, the programmer is also writing the instructions.

Think of the railroad model that will throw the

switches on the tracks and move the student into the loops

and into the jumps.

I think Joe would agree with me that if we ever

started to create monopolies in the capacity to write those

switching instructions, then we would have a dangerous situa-

tion.

MR. WYATT: Indeed.

JUDGE FULD: We will recess now for ten minutes.

(A short recess was taken.)

JUDGE FULD: We will start this present session with

Mr. Biddle, President of CIA, that is Computer Industry

Association.

Welcome.

MR. BIDDLE: Thank you.

I am accompanied this morning by Carol Cohen, sittln

on my right, General Counsel for Applied Data Research, one

of our member companies; Theodore Lorah, Vice President

I1FORnATICS, another member company in the software fieldan
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Association.

I wish to thank the Commission for this opportunity

to appear before you and present our thoughts on the subject

you are considering.

The Computer Industry Association, a trade associa

tion formed merely four years ago, represents 37 member com

panies with combined revenues in excess of $1.5 billion

annually and employing more than 40,000 persons.

Their products cover the full spectrum of goods

and services associated with computers and data processing.

Our member firms range in size from under one millio

dollars in annual sales to well in excess of two hundred milli n

Nearly all of our members are involved to some

extent in software development.

Most of these companies provide software as an

adjunct to their hardware products to manage mass storage

devices, terminals, graphic plotters, and communications

subsystems, as well as to facilitate the maintenance and

service of their hardware in general.

Six of our members are exclusively involved in
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developing software products and Systems for .use on:others'.
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computers.

One of our members, INFORMATICS, is currently the

largest single domestic supplier of software outside of IBM.

The annual revenues which theSe companiesilfrom the-

sale, lease or license of their software products range from

than one million dollars to over thirty million dollars.

The types of software which our members develop and

market cover a wide range of programs from large general

purpose data management and accounting systems, to small

specialized application packages, all developed to meet a

particular user's needs.

Some descriptive material on several of those larger

software systems by two of our member companies is contained

in an appendix to my prepared statement.

Regardless of their product, all of our software

suppliers share a common concern, which is, how to adequately

protect their programs in the most economical and efficient

fashion.

We have discussed this matter with our member

companies and have found that their individual views on soft-,

ware protection are as divergent as the programs they develo

To the large data management system supplier
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main concern is to minimize the risk of loss, trade secret

protection is the only feasible means currently available.

To the small general purpose program supplier who

seeks a wide market for his product, copyright protection

offers the most economical means.

Still other manufacturers favor patents to protect

their software products.

In short, we have discovered that there is no con-

sensus in the industry.

Rather, the type of protection favored by a parti-

cular supplier usually depends on several factors which

include, among other things, the development cost of the pro-

duct, the lease or sale price. the ease of detection once

stolen, the marketability of a product, the risk of loss, the

originality or inventiveness of the product, and a product's

transportability.

We have asked our members to cOnsider thopyright

questions which this Commission has posed, requesting specific

recommendations for changes in the existing laws.

Unfortunately, in view of the limited time allowed

to prepare for these hearings, we were unable to develop

specific suggestions as to any slibstantive revision of these
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statutes.

However, we have been able to piece together a

statement of the problem as seen by our-members regarding

the protection of software in general.

First, let's consider the question of patent versus

copyright.

The issue of software patentability, as expressed

by one of our members, is basically a problem in characteri-

zation.

The courts and Congress have had difficulty eharasii

terizing a general purpose computer once it is loaded with

a software program, as a special purpose computer, and thus,

under Title 35 of the U. S. Code, a machine capable of being

patented.

Hardware manufacturers and software suppliers seem

to divide on the issue the former arguing that software is

merely an idea or a method of doing business, and, hence,

not worthy of patent protection; and the latter arguing, on

the contrary, once.software is in the compAer it should be

treated as a machine.

To somc software suppliers, the copyright laws ser

as a totally inadec!uate means of-protecting software programs:,

6 7
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whereas they see patent laws as offering the type of pro-

tection that will both protect their product and stimulate

further software innovations.

The reason for this difference has been explained

by the ways in which the patent and copyright laws operate.

Patent laws protect the invention or discovery of

an idea by giving its creator a legal monopoly over its use.

The copyright laws, on the other hand, do not pro-

tect an author's idea, but rather only the author's embodiment

of that idea.

So with software, copyrighting offers a very limited

means of protection since competitors need only re-embody

another's ideas in some other non-copyrighted program.

Patent protection, however, would bestow the

greatest security on a software product, some of which cost

many millions of dollars to develop, as it would protect the

creator's idea regardless of the form in which it might become

embodied.

Several of our members currently hold patents on

software products of their creation.

It has been pointed out, however, that the grant

of general protection to software is not without inherent
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drawbacks.

For example, many inventions cannot satisfy the

regaireent of non-obviousness as a standard of patentability,

or in marginal cases, the claimed coverage may be so narrow

as to preclude broad coverage.

Another problem would be how to effectively search

the prior art if the door to software patents were suddenly

flung-open.

Additionally, the delays between filing and the

ultimate issuance of a patent, typically about three year.s

overlap the useful life of many innovations within our fast-

paced industry.

Also, the period for patent protection is generally,

felt to be unnecessarily long for software patents.

The patent laws, therefore, seem to nrovide an

incomplete answer to the question of software protection.

However, there are also some conceptual problems

in the copyright laws.

Software suppliers who desire copyright protection

have claimed that these laws provide an archaic method of

dealing with today's eaqIuters and information texthnologies

For the purpose of obtaining a copyright under
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existing law -- Title 17 of the U. S. Code -- an author of

a software program must learn to think of his product as

a book.

This term has been interpreted to be a catch-all

for the various literary and intellectual materials which

do not fit the plain meaning of other statutory classification

such as musical compositions, maps, works of art and so forth.

Under the definition of "book" courts have included

information in tabular form, computational tables, and other

collections of data, particularly adaptable to computer

programming.

Every owner of a copyright of a literary work is

entitled to the exclusive right to copy, make other versions

and to translate his work into other languages.

With regard to the majority of literary works coming

under this provision, there is little difficulty inftvisioning

the sort of provisions which Congress meant to afford the owne

of a copyright.

When the owner of a software copyright looks to his

or her entitlement of right under this section, though, the

scope of its protection is not so clear.

For example, suppose software firm "A" developed a

7 0
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sorting program which, due to any number of criteria, is highl

marketable because of it superior speed and hardware adapt-

ability.

Suppose, also, that it was written in a computer

language easily understandable by competent programmers.

Firm "A", desiring some means of protection for

its product, yet realizing that its profitability depends on

wide usage in the industry, registers its sorter with the

U. S. Copyright Office.

If firm "B" comes along and photocopies firm HA.'s

411sorter program without authorization, it would clearly be

liable for infringement of the copyright.

However, what if firm "B" simply reads "A"'s sorter

on loan from a third party licensee into its comouter, and

never actually copies the language in which it is written?

What if firm "B" dumps the sorter onto tapes or

discs and then uses or sells these magnetically stored pro-

grams as its own?

Is aninternal machine representation, or a magne-

tically stored version, a copy within the meaning of the

Copyright Act?

Suppose firm "B", wishing not to take the chance
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an electronically stored program is a copy, decides to have

its programmers code "A"'s sorter into a different language.

Or, suppose "B" foregoes the use of a higher level

language, and instead reduces "A"'s sorter to machine code.

Would this be a copy? Another version?

Could the copyright law's proscription against a

translation into other languages be interpreted to include

computer languages, too?

But, don't our copyright laws only protect the

embodiment of an idea and not the idea itself?

How can firm "A" then complain when all firm "B"

did amounted to the re-embodiment of "A"'s idea?

If such are the problems confronted by "A", then

either "A" will get little protection under the copyright

laws, or else will have to forego public disclosure of its

product and rely on protecting its sorter as a trade secret.

The copyright laws must be made more responsive to

the technology of computers and information processing if they

are to benefit the software supplier in the foregoing example

The concent of copying must be broadened to include

not just the actual reproduction of a computer program, but

its transformation into magnetic or electronically codc:d
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storage as well.

It is generally agreed that the translation of a

program into a different computer language should also consti-

tute a copying for the purposes of copyright infringement.

Many suppliers also regard the running of a copy-

righted program without authorization to be an infringement

similar to the performance of a dramatic work without authe.ri-

zation.

One commentator has even suggested that any trans-

formation between diagrams or flow charts and the program

text, or vice versa, should constitute copying under the

copyright laws.

There has been a favorable response from some of

our members to the notion that a new registration program

akin to the copyright system should be devised specifically

for software products.

Under such a system it is suggested that only soft-

ware program;aing concepts and not the actual coding be dis-

closed.

RegisLrations should only be permitted if these

concepts represent a sufficiently complex process to warran
11/

-.'

prote,ctions based on originality.
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To adLinister this requirement, a panel of experts

Iwould be used to make the final determination before authoriz-

ing this registration.

Further, this panel could servr3 as a team of special

masters in subsequent infringement suits.

Finally, the ten-a of protection a1lottet3 uader such

a system should in no crvent be longer than five years.

This, of co=se, reprc,stnts on4 the barest sketch

for a software registration system.

Even if such a system were implemented, it would

still fall considerably short of providing a solution for

those of our members who actively copyright their program

object codes.

The biggest problem which they encounter has been

in detecting an infringement.

Hence, nearly all suppliers who chose copyrighting

also use extensive licensing agreements as additional means

of protection.

There is a general feeling among those suppliers

who copyright software, that if some method should be achieve

for facilitating the enforcement of copyright violations,

copyrights alone would probably serve their purpose.



However, since adequate enforcement presupposes

an effective means of detection, the root of the problem

lies in this area.

Por this reason, the trade secret approach has

been widely used by the industry to avoid the difficulties

of detecting violations.

The proponents of trade secret protection posed

several reasons why copyrights, in addition to offering scant

protection, are unnecessary for software.

Creating complex orograms, which may contain

thousands of statements, can cost thousands of dollars.

Yet, to copy a finished program may only reauire

access to a photocopier, or a magnetic tape device.

Presumably, for these reasons, copyright protection

which in general should prohibit unauthorized copying of the

program, but allows free use of the idea, has been advocated

as desirable.

However, the fact that a large differential exists

between the cost of producing the work and the cost o

copying it, may not alone warrant copyright protection.

Several oilher factors must be taken into account

before protection is conforred on an industry which has beei



burgeoning without copyright.

First, much systems software is created by hardware

manufacturers and provided along with the hardware at a

bundled price.

Many of these programs will work only with a parti-

cular machine model or, perhaps, even of a specific serial

number.

Hence, there is a diminished probability that a

copier can sell his illegally obtained merchandise at a profi

below the manufacturer who is, in effect, giving it away

with the hardware in the first place.

Second, a great deal of today's software products

are application progras tailored to suit individual customer.

needs.

In fact, the majority of computer time is accounted

for by programs that computer users develop within their firm

for in-house use.

Since the software is of a specialized nature,

is unlikely that copies of such programs will have any sign

ficant marketing potential..

Third, those application programs which are not

tailored to a specific user's needs, but rather are marketec
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as general purpose programs, come with documentation, manuals,

warranties, and follow-up services.

The cost of these supporting items may well equal

or exceed the program's initial cost.

These facts suggest that a user is often buying

services and expertise as much as the particular programs

themselves.

Thus, the ill-gotten gains that may accrue to a

copying seller, who is unable to provide the concomitant

services and expertise, will be minimal.

Finally, the rapid expansion of timesharing systems,.:.,

hich allow many users to subscribe-to the services of a

centralized computer network, may cut against the arguments

for copyright protection.

Copyrighting is unlikely to be needed if it is

relatively easy to identifv, organize and protect software

through licensing contracts with groups of potential program

buyers and users.

These considerations have to some extent cast doubt

on the present need for computer program copyright protection

ana indicate that thc. -a,7,e of future need may be quite specula

tive.
77



In addition, there arc several administrative pro-

blems which would accompany the proliferation of software

copyrights.

For one, producers who get into the habit of copy-

righting nearly all of their creations would incur a serious

transaction cost problem.

Further, users who desire to copy portions of a

program from owners outside of their timesharing group would

find that obtaining permission well might prove prohibitively

expensive and time-consuming.

Moreover, the elimination of direct competition that

copyrighting provides, may allow some program creators to over

charge for their produce.

Also, difficulties in determining whether one progra

is, in fact, a copy of another, as demonstrated in my pre-

vious example, may make protection difficult to administer.

Certain indiscreet experts feel that had there been

a copyright required for programs, and had programming been

constantly carried out under the threat of infringement actien

for plagarisM, that it is doubtful that the growth of prOgraMS':

and programming techniques of recent years wonld have been

possible.
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Still, there it7 little objection to the thought

that it would not be socially harmful to.permit a copyright

of computer programs, limited in scope to replications for

purposes dther than.carrying out the process of protecting

the art contained in the program.

The software industry, as I have mentioned, has

relied primarily on trade secret protection for their products

due to same of the inherent drawbacks in both the patent and

copyright solutions that I have just discussed.

Since trade secrets can be lost by an owner who

chooses insufficient methods, including large-scale marketi

most software firms utilize restrictive licensing agreements,

or complex contractual arrangements, to insure adequate

protection for their products.

This approach, however, is really inexpensive,

especially for the supplier who seeks a wide distribution

for his product.

A supplier who leases software to a data center

often must separately contract with both the center's manage

ment, and with the individual users thus incurring added

expenses for protection.

The real advantage which trade secreted software:.

79
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has over copyrighted software is that because there is less

access to the product, there is less opportunity to steal,

and, hence, the problems connected with detection of unautho-

rized use are thereby reduced.

Almo,,.thof our Association's member companies agree

that trade secrets offer the most reasonable means of product

protection.

The only complaints to the use of trade secrets .fall

into two categories.

First, it is unclear as to exactly what constitutes

adequate protection of secrets from disclosure.

Second, because of the diversity in hardware systems

and the size of the potential user market, it can often be

uneconomical to meet existing court standards of protection.

JUDGE FULD: Has there been much litigation on the

trade secret agreements?

MR. BIDDLE: It seems to have been increasing in

the last several years nationally.

Several tiggestions have been made that if these

problems could he solved, perhaps through federal legislation,

there would be little need to pursue the copyright solution

any further.,

80



One idea which seems to have caught on among a

number of software manufacturers is a standardized method

for encrypting software in conjunction with the hardware.

For example, if central proceSsor manufacturers

were required to imbed a serial number in a location in read-

only memory, then software vendors could program their pro-

ducts to test for this identification number and prohibit

access or execution should that test fail.

This so-called hardware-software lock, used not only

to protect unauthorized access to software modules and data

bases, but also to prevent thefts of software programs, would

pril2Lbit the software's operation on a computer without an

identical serial number to that imbedded in the software.

While an encryption system of this sort is hardly-

every
foolproof, since clever programmers can track nearlyheode,.

still it would help solve the two problems just mentioned.

First, the use of a standard encryption technique

would constitute prima facie evidence that a supplier had

adequately protected his trade secret.

Second, by virtue of standardizing this technique

among all equipmont manufacturers, it would doubtlessly lead

to more oconomical means of protection than present methodS
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afford.

Whether trade secrets, patent, or copyrights offer

the best solution, we do not.know.

We have tried to present the COmmission with some

of the problems which our members have confronted for several

years..

We regret that we cannot offer more in the way of

specific solutions at this time:

It is abundantly clear from our discussions, and I

think it's generally agreed upon among our membersthat bette

software protection is needed in our industry; that th.5 will

probably come about only through federal adtion.

Yet, there is another concern that most of us share,

and that is this: without better methods of protection and

broader means of public disclosure, we are bound to waste our,

resources, chance the stifling of software productivity in

the future, and forever re-invent the wheel.

At this point I would like to turn to one of our

member representatives --

JUDGE FULD: Thank you very much.

Ms. Cohen?

MS. COHEN: Yes.
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I thank the Computer Industry Association for the

opportunity of addressing you and presenting my views and

the views of Applied Data Research.

I am General Counsel for Applied Data Research,

Incorporated.

Applied Data Research, Incorporated, has been doing

business since 1959 and we market sophisticated software

products throughout the world.

The company also has developed and markets a line

of hardware-software products called STAR.

In order to familiarize you with the company's

products, let me first say that software sales in 1975 Were

almost seven million dollars.

These sales came basically from four products: the

LIBRARIAN,AUTOFLOW II, MetaCOBOL, and ROSCOE.

The LIBRARIAN is installed in over 3,000 installatio

and currently markets for a price on permanent license for

about $6,000.

The company's other products, ROSCOE, MetaCOBOL.an

AUTOFLOW, range 'in price for a permanent licenso from aboU.

$8,000 to $28,000.

In total, the company's.prop4etary

lagglagp
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are installed at over 5,000 installations.

Since itn inception, Applied Data Eesearch Incorpora

ted, has spent otAsr thirty million dollan; in devloping

these software products.

In 1975 alone our investmealt was almost 1.5 million

dollars.

That is opposed to our sales i '975 c., about twelve

and a half million dollars.

So you can see what percentage of our sales go into

development of tht! 2uct.

You canr ourse, see how important it is to us

that these products that we develop are well-protected.

Because of the large number of sales of each of

these products and the cost of the products, our problems

may be different from those who market to a relatively small

number of persons.

Applied Data Research, Incorporated, a leader in

the software industry, was the first to obtain a patent on

a software product; that product being AUTOFLOW.

have distributed to the members of the Committee

a copy of tho brief which was submitted by the company on

behalf of the app)icability of patent protection of the



83

ware products.

We believe that under existing law patent protec-

tion is available for software products; this is not to say

that other protection is not necessary, and to the extent that

there are other ways of protecting one's proprietary interests

the owner of software should be able to avail himself of these

methods of protection.

The company believes, furthermore, that special

protection is necessary and desirable and in the public intere

for software, for the following reasons.

The first problem that confrontsthostchodevelop

and market software is the ease of reproduction.

Unless cumbersome and often costly devices are

installed in softare systems, software systems can easily

be duplicated.

Technical restraints, which often prohibit duplica-

tion of other products, do not pertain to software.

f
Thus,orha complex computer system built at a tremen-

dous cost, the writing thereof can be easily duplicated at

minimal cost.

The second reason we believe that software protee=-

tion is desirable is that the industry is a developing

8 5
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industry in which many small businesses are attempting to

develop and cannot afford the expense of the development

unless they are assured that there will be adequate proprie-

tary protection.

I believe it is, therefore, in the interests of our

economy to, by specific legislation, assure that the full

protection is afforded to the owner of proprietary software

products.

As I indicated, I believe there is-patent protection

I believe, further, that the protection is also currently

available under applicable trade secret laws.

However, I would like to point out to the Committee

that the value of trade secret.protection relates to the size

of the market.

In order to claim a trade secret, certain conscien-

tious and continuing efforts to maintain secrecy must he

maintained by the owner.

This, of course, becomes most difficult at suc:1 time

as you are marketing to a relatively large market, and at the

time you are marketing to a world-wide market, it becomer

almost impossible because of the restraints -- the non-re3.tca

of the potential sales back to the United StaLes from other
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countries.

For some, trade secret protection is adequate;

for some, patent protection is adequate; for some, restricted'

contracts are adequate and I do note that we do market our

products through restrictive contracts.

I believe all of these should be available to the

owner of proprietary software products in order to protect

him.

I still believe that this is not sufficient; that

the tremendous cost that is involved in developing these

proprietary products warrants certain special protection.

We at Applied Data Research do copyright al] of odr

proprietary products.

We, therefore, avail.ourselves of the existing

protection.

I feel confident that were anyone to copy a substan-

tial portion of any of our wri,tings, be it in documentation

form or on discs, that they would have violated o , copyrights

I would like to, however, see further clarificatio

and moclification in the copyright law to deal with the prote

tion of proprietary software in the following areas:

One, I believe a whole new category should bedeve,lo
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relative to computer software.

4102 should have something which deals with computer

software.

Two, I believe there should be a speeific inclusion

of the definitioh of the form in which this writing can occur.

I would strongly suggest that the language used

could be similar to the language found under the Federal

Information Act, relative to a new Act, which hits specifi-

cally the question of this technical area, which defines

records to, among other things, include books, brochures,

,anch cards, magnetic tapes, paper taDes and other documentary

materials, regardless of physical form or characteristics.

Three, I believe that there should not be any form

of compulsory registratio...

I think such compulsory registration would just tend

to be burdensome and serve little purpose.

Four, I believe that all forms of the writing should

bear the appropriate copyright notice.

If this were done, the Constitutional requirements

of notice would be fulfilled and the need for registration

might hecome meaningless.

How many peoplo do search with Lhe IZoc;is

88
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of Copyrights?

In summation, I would like to see the law adopted

so that the language in the copyright area would relate

specifically to the software area.

Such a change would not be foreign to the revisions

of the copyright law as specific changes have been made to

meet the needs of technological development.

Thank you.

JUDGE FULD: Thank you.

Mr. Lorah, Vice President of INFORMATICS.

MR. LORAN: Thank you. I appreciate 'also this

opportunity to address you.

I, unfortunately. did not come with a formal pre-

pared statement for you, and at some time in the near future

I would like on behalf of INFORATICS to present that to you

lelusion in your formal presentation.

At the present time I would just like to make a

tew .,uralcary comments on behalf of INFORMATICS.

L:POnMATICS, we believe, is the largest independent

firm in the software product industry.

JUDGE FULD: Do you agree with the other two spea

in general?

89
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MR. LORLII: Yes, we certainly do.

Our proc.t.;:.:s Ere currently in use in about 42 coun-

tries throughout che world, and in approximately 2200 instal-

lations.

Conceptually, we agree in total that the software

that we are producing must and should be protectable in some

way or another, and should not in any way be in the public

domain.

We believe that the software product industry will

be a major segment of the computer industry of the future,

but that this pan only come to pass if we protect now what

is being developed.

Quite frankly, we cannot build an industry where

everyone's work is readily available to everyone else.

There is a snbstantial investment that must be

made in the software products industry in'order t jevelop

software products that will be required..

Individuals and companies will be unwillin:2 to

invest thousands and potentially millions of dollars, and

untold numbers of manhours, in the development of software

i)roducts which can be used by others, without payment to the.Sel,

intestoru.



Similarly, sotware Products must not become a
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means for selling hardWre, as might be the case if hardware

manufacturers are the oPlY ones with the means to protect

their software.

Since the tecrIniQe1 means of limiting the use of

one's software are not ClIrrently apparent, legal means must

therefore be developed ana implemented in a very effective

manner.

The terms "copYribtable", "patentable", or both,

are rather ambiguous ana corlfusing to us in that the statuto

copyright seems to offe O protection for software products

and a patent involves ftill disclosure, a situation that result

in one revealing all that are trying to protect.

Therefore, neithet is really acceptable to INFOR-

MATICS.

However, the OOrnraon law copyright is, as we under-

stand it, equivalent to trade secret protection aad is the

b2st we have found to date.

We believe-that tIle matter of protection should

really be divided into tvm parts: the proteotion of the

for a software product, 04' a program, as we call it; and

protection for the imple51Qntation.o1

9
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These areas are largely independent in that it may

be that even though the idea is not original, the implementing

is original and substantial.

In that case, it should be protected.

We believe that protection should extend over a long

period of time.

The software product differs from an item such as

a book or a movie, in that it must continuously be maintained

and updated in order that it remain viable and a state of

the art product within the marketplace.

Thus, the precise form originally protected may be

changed from time to time.

The requirement be that the change was derived

from the previous version in a very substantial manner.

Thus it is not a new implementation but rather an

extension to or a revision of the previous one.

All of the improvements must be protected by really

the original action.

To the best of our knowledge there is no automatic

enforcement available for the protection of software products

at the present time.

Programs can be protected under the trade secret

92



laws which are applied only at the instigation of the owner

of the product.

However, there is truly no viable enforcement that

we know of for trade secret laws.

JUDGE FULD: Have you had many violations that you

know of?

MR. LORAH: We are aware of only one.

It would be helpful if the mechanics of enforcement

of trade secret laws were simplified and the exposure they

afforded minimized.

It would, of course, also be helpful if they would

be protected nationally or on anit4rnyLlcml basis.

In fact, eventually international protection is

required for the software product industry if we are ever to

create and maintain a real industry.

The idea ,f protection is, of course, antagonistic

to that of monopoly. If a really significant or new idea is

developed, then it should be protected.

If an extensive and costly implementation is created

it should likewise be protected:

We don't see that this is much different from other

industries or areas of protection.
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We firmly believe that stronger protection, but

not necessarily copyright protection, is mandatory if we are

to encourage the software product industry.

If we do not encourage software as an industry whose

products can be sold and protected in and of themselves,

then it seems obvious that the investment in software will be

significantly less and the benefit correspondingly so.

With regard to leaving the burden of software protec

tion to the hardware or which it is used, this, again is

totally unacceptable.

To do this means that the only beneficiary of an

investment in software would then be the hardware manufacturer

We believe that restrictive licensing, as we under-

stand that term, is not only desirable, but is essential to

the continued existence of the software product industry.

Thank you.

JUDGE FULD: Thank you, very much.

MR. APPLEBAUM: May I ask you how you discovered

the misappropriation of your program and what you did about i

MR. LORAH: As Jack mentioned earlier, one scheme

4-'at has been used by software firms is an encryption or an

.ing scheme of some sort.

94



We had implemented that type of a scheme, and the

individual that was caught attempting to get access to the

software was not aware of the encryption, and in the process

of attempting to display the information on a printer for a

display device attached to the computer, it came out as non-

printable type of information which was immediately recognized

by other people.

found.

culprit?

The problem was researched and it was immediately

MR. APPLEBAUM: What steps were taken against the

MR. LORAH: The culpable individual was released

of his position with the organization.

The particular organization made a very firm state-

ment -- supplied us with a very firm statement -- that every-

thing that had been received by them was not in a usable form,

and what was in anv way in a usable form would be totally

destroyed by them.

Both of our organizations agreed to that statement.

JUDGE FULD: From figures each of you offer you

cated there hadn't been much discouragement of the softwaee

industry -- haven't discouraged people from
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MR. BIDDLE: Well, certainly not from the point of

the protection problem.

There has been considerable discouragement in the

software industry, because the manufacturers of hardware

generally give software away as part of the bundle.

JUDGE FULD: That is a difficult problem, but you

suggez:cd that there was potential discouragement in the

software industry under existing laws.

MR. BIDDLE: Well, there certainly is a risk that

would not normally encounter .f you were going into otheryou

businesses.

We have wtLnessed the pirating of our artistic

performances in ',:prm of records and tapes.

Here vo/ ve a product with considerable greater

value and considerable greater investment that does need a

protection, and T.:11re are those who are going to set out to

capitalize on other people's investments.

MR. NIMMER: I would like, to explore whether there

is also an industry interest in not increasing the protectio

I am afraid Mr. Biddle's statement, "So with sof -

ware, copyrighting offers a very 1imite4 means of protectiOni

since competitors need only re-embody another s

'

9 6
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other non-copyrighted program."

That gets us into something we've been wrestling

with these last coupre of day: the distinction between the

expression "protectable" in a program, and the ideas not

"protectable", and where that line is drawn is still not clear

to me.

But, this seems to assume that it is really the

idea that is important, and that can be taken without taking

the expression, and, hence, at least under present concept,

copyright is not an adequate protection.

But, suppose that to be true, and suppose we say,

all right, then the thing to do is provide protection for

the idea of the program and not merely the expression; give

greater protection.

In one sense I could see that that would be agreeabl

to your Association members as giving vou greater protection

but there is another side of the coin, and I'm not sure how

it comes out, but I wanted to present it.

Looking at sort of the basic copyright principles,

the thought is one reason you don't want to protect the idea

is because other people in the field may well want to copy

that idea and should be able to 'copy the idea as distinguis
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from the expression.

For example, the first time a detective story was

written about a private detective, let's say Sherlock Holmes,-

although he may not have been the first.one, but assume that'

it was, clearly no one could copy the Sherlock Holmes stories..

per se, but anyone could take the idea then original of a

private detective operating on his own and solving cases and

write about another detective; that idea.

Suppose that idea itself vas said to be protectable

by Conan

It would mean that othersin the field -- other

potential detective story writers -- would -be inhibited,

and it is said that a dwarf standing.on the shoulders of a

giant can see further than the giant.

That's a kind of applicable principle in copyright;'

why ideas are permissible; the copying of ideas.

So from a standpoint of your own Association members'

I raise the question, and it is only a question, but would

it be in your interests to not only protect the expression

of a program, but also the idea of a program, or would that

have an inhibiting effect on your Association members greater

than would be the benefit achieved by protection for the idea?,
. -
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Which way are you better off?

MS. COHEN: Well, my first thought on that is once

you get into something protecting the idea, you get into

something that is going to have to deal.with the obvious and

non-obvious; something close to the patent system.

You are going to have to, in some way, recanire more

than just mare reoistration.

MR. 'AMMER: Well, why?

I mean why can't you take the original concept and

copyright l't2

Whether it's obvious or not, if it's original and

it's copied, then that's an infringement.

MS. COHEN: Because in doing that, in my opinion,

with an idea you are giving too broad a monopoly to someone,

unless they have a specific right toward that monopoly.

MR. NIMMER: All right.

That's precisely my question:

Is that too broad a monopoly?

MS. COHEN: In my opinion, yes.

MR. BIDDLE: Yes, we think it is. We agree.

MR. NIMMER: So then you don't want to protect th

idea and then the basic problem you speak of in the presen



98

copyright protection for programs is inadequate because it's

easy to take the idea? You don't want to change that?

You don't want to give protection to the idea,

is that right?

MR. 3IDDLE: Well, I think it would seem to me that

we have some definitional problems.

The idea of a computer program that allows a member

of Congress to make an inquiry of the present state of the

nation's budget is not a unique idea; it's an idea that indust

has been using in various forms.

Here is a need which now gets expressed into a

computer program.

If a proprietary concept is developed that makes

that program more efficient, usesless computer storage space,

or access to data and organizesit more efficiently a::d faster,

and better, that should be protectable, and at present the

industry is protecting it by trade secret generally.

Then you have the embodiment. If you spend a million

manhours at $10 a manhour, putting this thing into a form

that a computer can use, there is a substantial investment

that needs to be protected, but you cannot allow somebody to

takc: a $15 reel of tape and tape for themselves that $10 milli
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:i.nvestment in manhours that took a concept and put it into

a form that the machine can cope with.

MR.NIMMER: But doesn't your statement say that

either one can simply take the idea without taking the

embodiment and still have the full benefit of the program?

MR. BIDDLE: Well, the distinction I would see is

that there is the idea in its broadest sense of a task to

be performed, which we feel should be in the public domain

and is'in the public domain.

These people come up with a product. In order to

market it and advertise it, they generally describe the

content, what it is intended to do and, generally speaking,

how it will do it.

But the detail inside, is that proprietary material?

MR. MILLER: Let's get to the second level of the

idea, not the idea to provide Congress people with the access

to economic data, but the second level idea that you referred

to in writing the program in such a.way so that certain

functions are performed with maximum efficiency, either in

a time-efficiency, or in a storage-efficiency.

You think that the execution of that idea is proprie

tary, and by "execution" I mean the sequence of instruction



that wIll maxinVr.a the speed with which the response is gen-

erated, or minimize the amount of storage space devoted to

certain portions of the data.

MR. BIDDLE: To me, it would be analogous to Mr.

Nimmer's detective story.

They are both starting out to write the detective

story, but one, because of his ability to do it a little

smarter and more efficiently, writes a bestseller, and -the

other one is a flon.

MR. MILLER: Right.

But how much of a premium do we give the bestseller

writer?

We both write programs. I see your program has a

series of, let's say, a hundred instructions to achieve a

result which my program takes me four hundred instructions..

I see the logic of your short-circuiting. What can

.'zake in rewriting my program?

MS. COHEN: We are going to go to the music industr

where you have got the same question again: how many notes

becomes the same composition?

I don't think that because there is thc question as

to when you have a duplication of the writing that it becomes

102



an unaswerable question.

At some point you are clearly going to have copied

the same writing; it's basically the same.

MR. MILLER: But You are not denying that as the

second comment-to'this. problem-solVing. exercise, I have the

right to use the logic you used in short-circuiting the

problem?

10

MR. BIDDLE: I would say that as a competitor I

will be in the sense of endeavoring to keep you from under-

standing my logic.

MR. MILLER: By contract, by trade secret, I am

trying to look at this in terras of national monopoly policy.

You are not arguing that I don't have the right

to take your logic?

MR. BIDDLE: If you understand how I have solved

the problem from material that I have made available, it seems

to me, yes, it stimulated your thinking, and you may go on

to the next act, and I assume you hzlve no objection _-

MR. MILLER: I may build a better mousetrap than

you built.

MR. BIDDLE: Then I assume .you have no objection

our in turn taking that from you and building on it?

-103
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vi"
MR. MILLER: Now, one of the thingsAI've been con-

during
cerncd -- we've had testimony onthe last two days -- is once

I understand the logic by which you achieved your results

more efficiently than I did in my initial effort, and you

agree with me that I can use that logic, and execute it, how

many ways can I execute it that won't look or won't at least

give rise to the argument that I have taken your executions

as opposed to your logic?

Now, Ms. Cohen correctly said that that sort of

is like using the problem of music infringement.

Again, we pick our analogies to suit our purposes.

I could argue that that's no more than Burger-Chef learning

on IcDonald's.

Now, we don't give McDonald's any monopoly power

over its iclea for the delivery of fast foods to.a mass audienc

efficiently and economically.

MS. COHEN: Ah, but here we are talking about a

writing and that's the --

MR. MILLER: Query whether we are talking about a

writing.

S. COHEN: Won, to the extent -- the steps are

written out,aren't they, in fact?

104
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MR. MILLI;R: We have had a lot of testimony sugges-

ting that the verbal components of the machine operation

is so de minimus as not to concern us.

We could write out the scenario for operating

McDonald's -- after all Abner Doubleday wrote a book on base-

ball. That doesn't prevent anybody from playing baseball.

S. COHEN: No, just from rewriting the same thing.

MR. MILLER: Rewriting the book.

MR. BIDDLE: Yet I think you probably will find that

most of !:cDonald's employees render a trade secret and non-

conpetitive agreements to protect the essence of how they do

their business more successfully than Burger-Chef.
[

MR. MILLER: Okay, okay. I'll give you trade secret:k

JUDGE FULD: I think the reference to Z-IeDonald's

suggests that we go to lunch.

ay I ask the Commissioners to go over directly

where we were yesterday and get back early?

COHEN: and gentlemen, thank you very much.

MR. BIDDLE: Thank you.

(Thereupon, thn hearing was adjourned from

12:13 p.m. until 1 :30 p.m. when the procecdincis
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JUDGE FULD: Professor Miller was in the middle of

a question, he is not here, but can you answer it?

MR. BIDDLE: We debated that one over lunch, and

we thought we would throw it back to the Commission, because

if the industry can't define that fine line between something

that you uniquely created in its next stage of implementation,

we hope the Commission can, but we doubt that you can.

It is one of those situations where we at the moment

feel that probably a definition is dangerous, because even if

you could define it, we doubt that the courts could cope with

it.

JUDGE FULD: They just answered your question.

MR. BIDDLE: Answered or ducked.

MR. LEVINE: Mr. Lorah is not here, I take it?

MR. BIDDLE: I think he got tied up on the phone

but he should be with us shortly.

MR. LEVINE: Well, in your presentation you suggest

that some of the members of CIA propose a five-year term for

protection for the computer software, and Mr. Lorah has a

different feeling,.if I recall his statement, that the terms

of protvetion should be shorter...
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So at least to that extent there is a

difference between your statements.

MR. BIDDLE: I don't think there is significant

disagreement.

The technology moves so rapidly in this industry

and particularly in the hardware upon which the software is

utilized.

We are constantly updating and revising software

packages and new approaches.

So whether you are providing protection for four

Or
yearsAfive years, probably the technology is going to outrun

the product. (Mr. Lorah arrives)

The question was °didn'tIfeel that we felt that

five years was probably the maximum protection in

orderranditook it that you suggested it should be shorter

or longer.

MR. LORNH: Possibly longer, depending on how the

protection is actually provided; the problem in software being

that it is constantly in a state of flux.

It is a very fluid product, and for it to remain

viable in the marketplace as a state of the art type of produc

it has to be in this state.
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Therefore, are you really talking about something

that is controlled for a very, very short period of time,

and iS going through some massage every time you change that

form of the original product, or are yoU talking about some-

thing for a longer period of time, recognizing though that

it is going tc be constantly subject to change?

MR. MILLER: Ms. Cohen, part of your presentation

was addressed to registration, ahd you seemed rather negative

towards it, and I wasn't quite sure what the bases for that

position was.

S. COHEN: Okay.

One of the bases for the negativeness as to recris-

tration deals with the fact that if and in fact we are going

to treat the copyrighted work as the writing itself, this

writing is always changing.

We are constant3y modifying our programs to such

an extent that it would become burdensome if we had to re-

register every time we changed the program itself.

Thete would be that problem.

I go on to one thing I just wanted to

mention.

We feel even with copyrghting we do continue
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license under restrictive agreement.

I would not want us to be forced to provide copies

just generally available to anyone, if I didn't have to,

and I think that would just make tlie poSsibility of detec-

tion a little harder, if someone might obtain acopy --

MR. MILLER: From the Copyright Office?

MS. COHEN: From the Copyright Office.

MR. MILLER: You mean you are really saying you

don't trust the security of the Copyright Office?

MS. COHEN: Well, part of the reason of having

registration is to provide the availability of copies, as

I understand it.

I don't want to provide the availability of copies

MR. MILLER: Well, one of the theories of copyright

protection is that you make a bargain with the government that

in exchange for the government providing you a monopoly, you

provide a mechanism for the dissemination and access to your

ideas.

107

MS. COHEN: But --

MR. MILLER: It seems as if you don't want to play

both sides of the bargain.

MR. CARY: If I may'intekject here a point?

+46;i54
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Having been with thc. Copyright Office in the past,

their policy, as I understand it, is that they do not permit

anyone to come in and inspect the deposits, and make copies

of it.

The law requires that the copies be available for

inspection. It doesn't say anythil,.7 about making copies,

and the Copyright Office has, during the time I was there,

taken the position that they would not permit anyone to copy.

So whether that changes your attitude or not, I

don't know.

MS. COHEN: To the extent there is a provision in

the Office against any sort of duplication, that problem is

taken care of to some extent.

That still leaves me with my first problem as to

the cumbersomeness of the registration system.

MR. LACY: Do you really mean chposits or do you

mean registration that's bothering you, because it would be

possible to have registration without deposit.

M. COHEN: It is the depositing.

MR. DIX: You really wouldn't want anybody to read

in the Copyright Office?

"Read" meaning depending upon what everyone does
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with those machine -- readable things.

Is that right? I mean just copying?

MS. COHEN: Well, I guess it goes to the question

if we are going to address a system that is in fact -- protect

just the writing itself, I don't really have a problem.

If we are going to go to a system that is in fact

supposed to protect the idea itself, well, maybe then I do

have a problem.

I guess it depends on what it is we are really going

to protect.

MR. BIDDLE: And that, to a certain extent, varies

with each product; the level of protection the creator is

seeking.

MR. DIX: We have been trying here, Mr. Chairman,

to define what it is -- a way to describe what you all want

to protect, and I tried this yesterday without much success.

Let me try it on you:

You used the word "logic" this morning with regard

to computer software.

Is it the logic that one wants to protect in part,

or is it a lower level than that?

Should the logic hc proprietary in a particular, b
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of software?

MR. BIDDLE: It would be, I think, my feeling that

you wish to protect -- if you have come up with a uniquely

creative approach to solving a problem sufficiently that

has not been done and therefore is something that the communit

out there is willing to pay you for, you should be able to

protect that, and you should be able to get a return on your

investment of having hired and sustained for some period of

time creative individuals who come up with ideas.

MR. DIX: Does the word "logic" describe that unique

thing, the thing that might be uniaue?

It isn't always, but --

.MR. BIDDLE: Well, perhaps it's analogous to the

author who comes up with a book outline and concept.

That is a creative aspect of 115: ork and certainly

should be protected.

Then he has the long, laborious job of starving to

death while he puts words around that concept and outline .

That also is worth something.

MR. CARY: If I may, Mr. Chairman?

If, for example, I understand by "logic" -- if we

understand it to mean th.n same thing -- arc you saying in

112
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effect that Aristotle, who was the first known human being,

I think, to devise a vast system of change in the way man-

reasoned by his logic, if he was able to get a copyright on

it, then, ostensibly, he could.prevent anyone else from using

logic in his manner or derivitives-thereof,.and query whethqr

that would be the best for the public benefit to succeeding

generations?

I mean, are you taking the same point or do we.mis-

understand each other on the word?

MR. BIDDLE: I think we are using the term "logic"

to mean more of a creative technique of accomplishing some-

thing, a task.

MR. LACY: It is a term of art.

MR. BIDDLE: Right.

It could be the means by which you recycle a given

movement of a program to accomplish something faster and more

efficiently.

I guess, if you are saying could Einstein have

copyrighted his theory ofrelativity. would it have stoppe&

mankind in its tracks. I don't think it would have.

nR. CARY: That's all I am trying to get at.

MR. BIDDLE: On the other hand, there are certain
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many similar situations -- where Arthur Murray, in e2fect,

came up with a method of teaching dancing which he protected

as a trade secret and taught to his employees only as a

competitive advantage.

JUDGE FULD: Mr. Miller.

MR. MILLER: I am going to do the same thing to you

that Ms. Cohen and I were just doing.

Qnite naturally you are trying to take., and I don

mean this in any derogatory sense, you are taking the best

attributes of each of the monopoly schemes as the things you

would iike to apply to the protection of your material.

Are you rerIlly saying that you want the creative

innovative aspects of a program protected, because you strung

that together with a creative and innovative element of a

program that the public is willing to pay for; those are

different things.

Because, if you are saying that thb creative and

innovative elements of the program should be protected

I.am going to say to you you are talking patent,

are talking patent are you willing to live and die (3,1 a

standard -- a qualitative standard of invention as

to the level of copyright originality.
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'You know, copyright protection is across the board,

but the chances are that if.you push the patent standard

qualitatively, you may only get protection for one out of

a hundred or one out of a thousand, even though the public

.

is willing to pay for a hundred out of a hundred or a thousand

out of a thousand.

MR. BIDDLE: This question gets somewhat aside from

your particular function, but our Trade Association is parti-

cularly concerned with monopoly problems that exist within

our industry, and you can trace that back to having been

granted a monopoly franchise on patents years ago.

In fact, if you look at each industry which is

currently highly concentrated and under attack as being in

violation of the antitrust laws, in almost every instance the

root lays in patents.

I don't think we are looking for cutting off tech-

nological development;-we want to see it stimulated.

The patent protection is falling by the wayside in

our industry, not only in software, but in hardware -- in

electronics in general -- and, more and mOre.companies depenc.

on trade secrets, even when they are building hardware, becaus

there arc so many different ways of 'skinning the same cat.

115
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with what is available to us in electronics and computer

technology, and so forth.

So, even IBM largely depends on trade secret protec-

tion to obtain a return on their investment.

So what perhaps I am saying is maybe we have reache

the stage so many different optional means of achieving a

given objective, that the patent concept per se is outdated.

MR. MILLER: I don't automatically reject the notion

that the timing and the nature of business and, particuarly

the nature of this high technonology business, might justify

a federal statute for trade secret protection.

MR. BIDDLE: Actually, by the time a patent 3s

granted under our present system, you have moved beyond that

level of creativity.

MR. MILLER: But,-as we heard yesterday, there is

the possibility that the current rate of growth may slow down

to the point where incremental changes on a program would not

be in other words, the program would not be as dynamic

five years from now as it is now.

MR. BIDDLE: Doesn't that occur in

begins to approach a level of maturity?

MR. MILLER: All right.

any industry that:L.:,
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Then the question is how should this group of policy

makers formulate something that, given a lack of political

sexual appeal for this subject that is probably aoing to last::;

30 or 40 years?

MR. BIDDLE: And I think the consensus of this

-group is we are not sure you can or should; that the present

law with the possible weakness of not having a federal trade

secret statute that somebody can look at and live up to and

know it will stand up under litigation is probably sufficient
_ 4

because we have the variations between the program that is

inexpensive to develop and which really copyright protection

is adequate, and you have the program that represents a'

;stantial breakthrough in the creative state of the art, er

representsmillions of manhours in creating.it into a usable

form that deserves protection to stimulate people to do those
7

things.

MR. MILLER: As even the military knows, it is _mUc
.9

.harder to hit a moving target than a standing one.

, ':: ,.,n::MR. BIDDLE: So it isn t as though it was like thcise'

times in our country when we wanted a patent to widelyi
i ..,.

cliscerninatc ideas and stimulate
..

,

other inventors to build upp

those into new and better thinas.

---..-
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I think the entrepreneurial spirit of America -

we keep up a free enterprise system and really maintain an

entrepreneurial spirit, there is always a guy looking for a

way to get rich and there is continuing movement of people

in our industry that if they are in an environment that is

stiflj-ng, they will move into one that offers them a dynamic

opportunity to do something new and unique.

JUDGE FULD: Ms. Cohen and gentlemen, thank you

very much.

moment.'

MR. LACY: One question. I just want to take a

I am wondering to what degree those of your members

would rely primarily on trade secret protection and to what

degree they are troubled by inadequacies of ithat in providing

international protection for copyright or patents, and both

enjoy treaty protection abroad.

Is this a problem to you?

MR. BIDDLE: We have talked to a number of our

members in the last week and a half, and they do feel that

this is a problem and, particularly as they are beginning

to become multi-national in their marketing efforts.

MR. LACY: Is there a statute language that the

t_4441-112,
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Association or any of its memberS would like to suggest to

us, because there is plenty of time to get it in, if you

want to.

MR. BIDDLE: We would like to have the opportunity

to submit for the record some additional material.

We had approximately two weeks to obtain a consensus

on a very complex subject.

MR. LACY: We recognize that.

MR. NIMMER: May I just point out that the term

"international copyright protection", for example, doesn't

really turn on whether our domestic law gives protection.

It turns on whether the foreign copyright law gives

protection in this area, so that even if we confined it as

a trade secret and didn't give it copyright protection, as

long as France or Great Britain, or whatever, recognizes

computer programs as copyrightable under our copyright treaty.

,you would have the benefit of that copyright protection.

MR. LACY: But, only if they copyright noticed i

Well, in France they probably would, anyway because

that doesn't depend on treaty there but in nost

71=

it would require a chain of copyright here to get whatever

MR. NRIMER: te1i, I think actually most countrie

4alskiSagt
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would not require, but in some countries --

MR. BIDDLE: Well, just as we have member companies

who have software patents in Canada and England and do not

have any in this country.

So, yes, I4hink if there is a codification of the

trade secret law here, certainly we are desirous to see it

expanded through international agreements.

JUDGE FULD: Again our thanks.

Information Industry Association.

Nr. Zurkowski are you going to address us first,

or is Mr. Taphorn?

MR. ZURKOWSNI: Yes, I think I will start the ball

rolling.

It is a pleasure to be back with you again, and I

left at your places a new directory of the Association,

primarily for the purpose of identifying the nature of the

membership of the organization.

MR. NIMMER: I was surprised you found it necessar

to do that in such a onventional mediumas a book.

NR. ZUR1WWSIU: It's looseleaf. My boss thought

120
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a little strange, too.

The fact of the matter is that no computer program

was used to create that, and it was done by three-by-five

index cards and it was a small file, but you will note that

the membershio by and large is users of computer programs.

There are a number of companies that do market

computer programs, but in this process this has been pretty

much the lifeblood of the Information Industry Association,

since 1969, when we were founded.

We have spent a lot of time on the question of

copYright, and for the past thtnR years or so we have hael c

very active rzoprietary Rights CO:qmittee which has examined

in detail the existing revisional legislation and has proposeC

sorae language changes, and it is significant that given the

makeup of the organization, that the committee of this organi-

zation has supported copyright protection for corlputer f.rogram

even though 71,ost of the companies would be uscrs of com-2uter

.pro,jrams.

Z.ir. Adler, who I had hoped to be able to presentL

you today, is unable to be with us, partially because we have

our annual xeetincr next week and we arc taking a lot of time

of members for that, and he wasn't able to rearrane

121



schedule to be here.

However, I talked with him about the nature of his

use of the programs, and I wanted tp relate that to you.

Congressional Information Services -- that

is his company -- is described in the directory.

What they do is to collect all publications of the

U. S. Congress, abstract and index them, and publish a monthly

and auarterly update of the work of the Congress.

In order to do that update efficiently, they have

sorted out and created, or had created for them, a computer

program to do photocompositions, to prepare camera-ready

copy, and they tried a number of alternatives, and the one

alternative that they came up with was to essentially assist

in the development of the software and in return for the use

of the software, to provide the property rights to the softwar

to the producing company, and you villrotice that that company

is also listed, INFORMATION AND PUBLISHING SERVICES.

They describe their principal product as a

"Samantha".

It is a software system designed for use by INFOR-

120

NATION PUBLISHERS, to produce their publications via automated

co:muter techniques. .

122
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The significance of that, and the significance

of the position of CIS is that they wish to have as much

protection for that software as possible, since that will

insure that they will receive several benefits.

As one of the users.of that system, they will pa:y

apro rata share of the first copy costs of creating that

product, so that everyone who uses it will pay an equal

amount.

They also will insure their proprietary position;

INFORMATION AND PUBtISHING SYSThMS igouid like to see their

proprietary position maintained since the nature of software

. .

requires that fNFORNATION AND PUBLISHING gYSTEMS be.invoived

in the application of this in other locations by other people

who have acquired the software, they then

become the recipient of refinements in that as that software

is applied to other publishing activities.

So, I think this is fairly representative of the

attitudes of the publishing members of the Association who

are supportive of copyright protection for computer programs,

even though they are users rather than producer

We have made some specific language recommendationsl

both to the Congrets and to:you and I think It might he use
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today, if you so desire, to go over some of those provisions

so that some of the questions you have been raising may be

resolved by the language that has been developed by our

committee.

I stress that it is a committee activity and does

not represent the particular views of any one member.

So that, in the beginning, we believe that computer

programs should be copyrighted.

We suggest that in the definition section that a

computer program be defined, and we offer a definition that

a "computer program" is eliterary work consisting of a

series of instructions or statements which are in a form

acceptable to a computer and which are prepared in order to

achieve a certain result, regardless of the nature of the

materials, such as documents, punched cards, magnetic tapes

or discs or computer storage elements, in which the works are

embodied.4

%11 computer program may be a derivitive work of

flow chart and either may be a derivitive work of a literary

work.

In Section 102 we suggest that the comnuter progrark

bn specifically added to (subject:natter of copyrights, and

12i4
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we believe that the copyright protection of computer

ware should extend beyond the right to make and exa;aille copies

JUDGE FULD: This gives you, You think, all tile

protection software manufacturers requir copyri5ht Pro-

tection?

MR. ZURNOWSKI: I was listening to the discusion

just concluded, and my. reaetion
.

was -that I really appreciated the questions mr. Miller aised

because they were the questions in My Mind when it oaMe do

to the distinction between an expression of an idea and the

idea itself.

My reaction was -- and Mx. TaPhorn may hase sorae

other ideas to add -- was that in some oases even tlIougll

copyright protection is available and used, it Wall let' not pre.t,

elude a software development firm from vending a pastictIlar

thing that they wanted to protect as a tXade secret and t

the risks on it getting away from them as a trade ocret.

I don't think the existence Of copyright protQctiOn,'

necessarily would or should deny them that opportulllty.

MR. TAPKORN: I think the IIA Proprietarr Righ

Conmittec did not wish to preclude the;

1-41:41A
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protection and the thought generally was that copyright would

afford most people an adequate protection mechanism while,

hopefully, at the same time not, shall we say, precluding,t

borrow a phrase, the use of ideas which have not been patente

I think one of the big things is the matter of

Section 102(b) which expressly states that ideas shall not

be protected by copyright.

I believe that was put in there to make sure that

the copyrighting of computer programs was in no way deemed

to impart a copyright to ideas themselves.

The Committee's concern was that perhaps this would

cause such a rc %:.tion that the normal degree accorded expres-

sions of ideas may be precluded.

Stated another way, the Committee felt that computer

program proprietors should have the same rank of protection

in terms of expression of an idea, that an author of a

or a play has; whatever that might be.

And, I think as Professoryimmer has said, no one

has ever put a clearer handle onwhere our bottomaine is.

MR. ZURNOWSNI: Well, the further recommendations

of the Corrunittee appear in 105 106, excuse me.

MR. NIMER: Oh, arc you skipping microfOii

-
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composition, or are you going to get to that?

MR. ZURKOWSKI: I understood this section was to

deal ith computer programs.

I really would prefer to defer that, rather than

to muddy the waters at this time with that.

I would be happy to respond, though, if you wish.

MR. NIMMER: Well, I guess we havetime problems,

the Chairman so directs me.

JUDGE FULD: The waters are sufficiently muddied

already.

M. ZURNOWSKI: Okay.

Well, in Section 106, we would add a phrase "data

included.
bases and computer programs" to those works which are We

would provide the exclusive rights to display a data base or

a computer program in subsection (5), and one in (6) and we

would add the additional rights "to read, to store or to

reproduce for storage in a comnuter, or to search or to use

a data base in conjunction with a computer," to that section

as well.

MR. nILLER: In other words, you believe copyright

should control at input?

127
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MR. ZURKOWSKI: Yes.

MR. MILLER: And, what's your reaction j:o input

for fair use?

MR. ZURKOWSKI: I don't know what you mean by

"input for fair use".

MR. MILLER: I will use an example I used yesterday.

MR. ZURKOWSKI: I wasn't here.

MR. MILLER: I'm a publisher of a computer magazine,

and just as SATURDAY REVIEW and other magazines now do reviews

of books and motion pictures, and phonoctraph records, my

computer magazine wants to do reviews on computer software.

To do it, it's got to put a computer copyrighted

program into a machine and manipulate it to see how it works

in operation.

I would say on the classic theory that is a fair use

it is literary criticism in the computer age.

Mow are you going to read your new 106(6) a against'

that kind of use?

MR. ZUREOWSKI: I think that the Committee's positio

is that the language does not preclude fair use; that the

language in the subeueit section permitS:fair use and define

A
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the standards for fair use.

The use you are suggesting, I would assume that the

Committee would share your view that that's probably a

classical fair use.

MR. TAPHORN: I might volunteer the thought that I

believe the doctrine of fair use has arisen because the

statutes and the legal laws have stated otherwise, but perhaps

have been construed to read otherwise, and the judge'in the

situation has decided that equity will be best served and

societal interests accomplished by allowing,for example, the

book reviewer-to quote sections from it.

I would think that future applications of the law

of equity would reach appropriate decisions in this, too,

even though the law might offhand seem to preclude what you

propose should be accomplished.

MR. MILLER: There are those that think that equity

is fast disappearing from our jurisprudence.

MR. NIMER: But law 107 does provide fair use for

it would seem to me it would override whatever provisions

there are as some judge would deem appropriate.

MR. MILLFR: If your theory expresse0 a few minutes

ago, that a proprietor of a computer program copyright shou

129
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have approximately the same rights as the author of a play

or book, I would assume that that also renders that program

subject to fair use?

MR. TAPHORN: Right.

MR. NIMMER:. But, Arthury. are you suggesting that

you could put in the entire program for_--

MR. MILLER: Well, there is this debate that fair

use does not extend to any full replication.

The trouble is that when you deal with the situation

I am posing, there is no way to make fair use without making

the full computer replication.

That is one of the curiosities --

MR. TAPHORN: That may or may not be necerisarilv -

MR. MILLER: See, to review a book, I don't have

to copy the book.

MR. TAPHORN: It may also turn out to be true that

to review a program you do not need to have to go through

the whole format.

MR. MILLER: Query whether you want to constrain

the reviewer bv some abstract notion that to review your can

only use "X:s percent of a program.

MR. ZURNOWSKI: Well, I do think that what-has

.
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the exact circumstances that you are talking about would not

violate any of the provisions of 107; it would not exceed

the language of 107 even though it involved the use of the

entire program.

I think that you have to take into account that in.

the information business there is a phenomenon that informatio

can be sold off the shelf without ever diminishing the stock.

Okay?

So that the reference point of making a complete

copy may not be relevant in the information age, because y

are not diminishing the stock.

Provision (4), however, of 107 -- I'm sorry, I don

have it in front of me -- addresses the problem in the

information age and that is, can that use diminsh the market

and if it has, if that use has in effect been undertaken to

avoid paying a pro rata share of the first copy costs, for

some purpose for whiCh that pro rata share should have Leen

paid, then I think it is an infringement and not a fair

I-think-,that the courts are going to have to wrest

with these dimensions in greater detail, and

situations and I doubt that you.can go much further.than7

use in this field.-guidelines in 107 for defining fair

etc
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MR. MILLER: That's very helpful.

MR. ZURICOWSKI: Then we would suggest that if you

do adopt those provisions, or if those provisions are adopted

'Section 117 beComes an anachronism and should be eliminated.

It may be possible, and we suggest an alternative

to eliminating 117.

It may be possible to amend 117 should you wish

to make some recommendations in the current conyright revision

effort, and have come to grips to your satisfaction with

computer programs and you could amend Section 117 -- you could

suggest amending 117 to limit its impact to other than 'data

base computer orograms.

In trying to outline the rights of a computer pro-

gram develor,er, we have also suggested a new Section 117, or

it could be just an entirely new section entitled, "Scope

of Exclusive Rights.in Computer Programs."

And, the first paragraph of which would provide

that mere possession of a computer program does not entitle

one to make a copy thereof by reproducing in the computer,

and that goes to the rights of third parties, and is a signi-

ficant provision in terms of copyright offering greater pro-.

tection than restrictive contracts.

13 '-
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The second paragraph of that new section would

state that the product of the implementation of a computer

program could not be considered a derivitive work of that'

program.

The copying of the computer program would further

be defined as copying by recording the computer main memory,

by amendment to the definition of a work as fixed, so as to

conform that language to the factual situation of what goes

on within a computer.

So that we would say that a work is fiked in a

110
tangible medium of expression when its embodiment in a'copy

or phonorecord, by or under the authority of the author is

non-evanescent and sufficiently permanent or stable to permit

it repeatedly to be perceived, reproduced, or otherwise

communicated" and we would stop there really, "or otherwise

communicatedv, and drop the rest of that sentence.

And, the point of that is that it thus has been made

a copy, and thus it may be perceived and it may be stored in

main memory for such a brief time for ordinary purposes

if it can be repeated perceived, it is fiked sufficiently for

purposes of constituting a copy.

think lir. Taphorn has made reference to propoSe

133
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amendment 102(b) and we would add at the end of Section l02(b

"However, copyright protection may exist in

a collection of ideas or abstractions, arbitrarily

selected from a plurality of alternative ideas or

abstractions or in a discretionary pattern of events

or processes."

I think that that fairly well describes the function

of a program draftsman who has an alternative set of ways

which he can write a program, and in keeping with his sty

and his ideas, and his experience, he chooses from among

an alternative set a particular set and it is that chóosin

in which the authorship in this situation arises.

MR. LEVINE: Excuse me.

Is there a distinction in your mind between

"collection" and "compilation"?

"Compilation" is a word of art,

MR. ZURKOWSKI: I think we may have avoided

the word "compilations'', but I don't think

ficant.difference between the two wordS

MR. MILLER: Paul, could you define "icleaor:

"abstraction"?

there is any sic,

,06
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MR. ZURKOWSKI: That's an easy one.

No, I can't.

MR. MILLER: In the last two days, lots of

words have been used to describe the elements of the

133

different

programi!

the "algorithms", the "logic", "instructions", "commands".

Now, we've got "ideas" and "abstractions", and we

are still stuck with this problem of what is a-copyrightable

unit.

that, Joe?

MR. ZURXOWSKI: Do you have any words of wisdom on

MR. TAPHORN: Well, as T said earlier, it was the

feeling of the Committee that we were talkina here about the

same type of thing that Judge Learned Hand was speaking of

regarding a play 30, 40 years ago.

I think the play was "Ab-Ws Irish Rose", or

something like that, and I'm sure Professor Nimmer could

explain it much better than I can but Judge Learned Hand

basically said that somewhere between all the words that

novelists had written and the title of the play, you had t

draw the line, and he talked about levels of abstraction;

as you left out more and more of the incidents, the charactergl

the events, and things like that, sooner or later 1.°11, 1."°,/4
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have to say that vou are now in a realm of ideas, which are

unprotected by copyright.

I don't know that anyone has done much better in

terms of stating what that line is.

The Committee just wished to assure that however

that line is drawn in copyright law, that programs would have

the benefit of that same consideration, bearing in mind what

102(D) says.

So they accept 102(D) and just want to be sure that

102(13) is not extended so far as to preclude programs being

accorded the benefit of the expression of the idea in its

full ambit.

We really don't wish to change the copyright law

in its domain, whatever it may be.

MR. MILLER: The difficulty I am having is that

those two words don't have any immediate reference point with

regard to what is actually on a program.

I am a little concerned that a court will treat

those two words as terms of art and, they are not terms of

art; they are just different words than algorithm, logic,

ine.truction, command.

NR. TAPRORN: I sllaro the Professor's observations.
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I might just note back that ten years or so ago,

I believe the Patent La Office endeavored to define what

they might consider patentable, and perhaps I shouldn't

be speaking for them, but I have a feeling one reasoa they

gave up on the project was that nobody could decide what an

algorithm is.

Probably everybody had his own thoughts.

I don't really believe we are going to resolve the

situation here today.

MR. MILLER: And the curious lesson might be not to

. III
try by using words that don't have content.

MR. TAPHOEN: Well, the Committee's motivation was

partly in the light of that Nichols case decision back in 1939

backtb
MR. ZURKOWSKI: I think/our putting an end to those

lengthy discussions within Lhe Committee on the pros and cons

of putting it in; we enjoy the luxury of being the pro-

ponents and not the one who has to write it, really, and we

thought that it would be useful to put it in as a proposal

to highlight the problem.

The deeper we got as a Committee into the details

of this, the mre complex it gets, and I'm really impressed

with the discussions I have }ward so far here today in terms



of coming to grips with those complexities, and I am greatly

encouraged by what I hear, and I don't think that we have

the answers, either.

MR. DILLER: I don't know whether this is an appro-

priate time, but on the assumption that it is, I think this

-- you know, this is the first sort of a systematic presentati n

we have gotten as to how to deal with the whole revision bill

through the eyes of this problem, and it might help the

Commission if the staff analyzed these proposals, and gave us

a memo indicating the impact of these proposals on some of

the things we have been talking about in the last few days.

JUDGE FULD: Mr. Levine,planned'to.do that.

MR. MILLER: He hwi SO '4%L,vI% initiative.

MR. LEVINE: I didn't realize that until about ten

seconds ago.

MR. ZURNOWSKI: Well, one of the effects of --

I'm not sure if it's 102(B) -- the amendment -- but we do

not feel that the re-flowcharting that is available today

with a commercially available computer program can recode

another program and produce a flowchart out of it.

We think that process would be an infringement o

the program that was being subjected to that treatment.
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I don't know, that's pretty esoterical, guess..

MR. TAPHORN: I think we would further 11.Re th

new program written from some of these flowcharts, and the

problem you have been discussing comes into play here.

The new program might possibly be sOject to the

copyright in the original program that Was created froM the

intermediate work, namely, the flowchart.

We would quickly observe that one might write 4

flowchart, which is so general as to conPrehend what was

identified this morning as one should Write a novel, havtng

a private detective who does a lot of tbillgs on his owIlt an

conversely, there are flowcharts at the other end of the

scale which are just one level of abstraction, if yoa

pardon the abstraction, below the code itself.

It would seem that those woUla certainly claite
orthe

clearly involve the personalityeriginal programmin5 auth

and which should be protected.

Otherwise, in effect, programs eould be readll

"ripped off", to borrow an expression.

MR. PERLE: What do you mean these might invOlVe

the personality?

MR. TAPHORN: By that I meant te say no two 9r(1'

139
fra



are written alike

If You and I were both given a job of writing

program to do payroll in New York, make an appropriate alloW-

ance for New York state income tax, and the federal income

tax, shall we say, that that program would definitely be

different -- yours and mine -- and, it would in part be

different because you and I look at things differently,

no matter how much better yours is.

MR. PERLE: Are you saying that different ways

looking at things, as reflected in my work product, should

be protected?

MR. TAPHORN: Yes.

What we are trying to say, or I at least believe

that the differences due to personalities are essentially

the copyrightable elements of work, and I believe one finds

that reflection of individual personalities in a program

Quite a bit.

MR. PERLE: I thought creativity was akin to the'

personality.

I guess we arc talking about the

MR. ZURNOWSNI: One further area

preemption clause in the bill provides

140
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to recommend, and we do recommend that the language be amended

to insure that rights under state laws, such as trade secrets,

are not preemloted.

So that that is the first amendment you see there,

and the second amendment would be to insure that compliance

with the deposit requirements would not destroy such equiva-

lent rights.

The question of deposits also raises the question

as to the variety of ways in which the register can require

deposits or can establish regulations covering deposits, anlk
111

it would seem to me that there is an area in their area of

deposit requirements for motion pictures which might be a

useful guide for the area of computer programs, since it

does not permit the Library of Congress to have any public

showing of those films, and, in fact, most of those films

are returned, are they not?

MR. CARY: Well, under the agreement, yes, you can

elect to request a return agreement, which, I think, most

motion picture producers sign.

MR. ZURKOWSKI: On the other hand, I do think that

the depository requirement, and one of the purposes of which

is to establish a nationoldepository or a national listing
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some kind, would be extremely useful.

I have explored with a number of people who market

programs as brokers, and they currently will direct inquiries

now,.to producers of software to request a description of

what software is available and it is on the basis of that

description that they make its availability known to users.

It seems to me that there is some exuerience there

in terms of specificity by which the programs are described

that might be useful to the Commission, if you wish to consider

alternatives to requiring that the entire program be deposited.

MR. LEVINE: Just on that point, my thinking would

be that it would be well in the interest of proprietors to

deposit programs simply because these are not widely distribute

as with motion nictures, and everyone has a pretty good idea

of what the motion picture, "All the President's i.len" is, but

very few people have a very good idea of what program

and simply for purposes of proof should the proprietor attempt

to enforce his rights, I would think it would be very useful

to have an official deposited copy in some agency.

MR. ZURI:01:0XI: I would not make the assuirption

that is in your remarks that programs will always be

marketed to a limited audience.



I would cite a May 3rd issue of the NEW YOPN TIIMS

which carried a story about low cost computers beginning to

move into the home.

And there are such cost factors vs four years ago

a typical microprocessor cost $400; a single microprocessor

today, the size of half a stick of gum, can contain 30,000

transistors, and the bestselling one today retails for $15.

The article goes through a description of computer

hobbyists who are developing all kinds of games using computers

in a one-on-one situation in their own living row* and I

could foresee the day where there are computer programs that

enable you to interact with that computer to play chess, to

figure your income taxes, to do all that sort of thing, and

that kind of a package could be sold as a magnetic tape, and

it bears a striking resemblance to the experience in the

recording industry with magnetic tapes.

So I would not make the assumption that you are

talking about a commodity hero that is esoteric and of limite

interest to a very select audience paying $50,000.

I think that you are talking about things that wil

ultimately bc sold to the consumer, and you then bring it bac

under the same kind of motivation where you want to got the,

140.

1,04AIWAtk,t,.



down, you want to give the person an opportunity to make his

investment in marketing, so that the individual cost of the

individual consumer is spread widely and the price ultimately

gets way down.

would also like to pick up on Mr. Lacy's remarks

about the international thing.

do think that the U. S. has the most at stake

in the area of computer programs, and for us to follow rather

than lead in the field of resolving these problems is going

to diminish the position of the U. S. economically around t e

world.

WIN) has addressed the subject, as you know, and the

have suggested that due to the uncertainty as.to how far

computer programs and their preparatory and accompanying

material could be covered by existing forms of protection unde

national law, that a special type of legal protection would

be considered for computer software, and that's drawn from the

introduction to the third session of the advisory group on

non-governmental experts on the protection of computer program

scheduled for May 16th and 17th.

think we bave covered the --

MR. PERI43: Mr. Chairman?
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JUDGE FULD: Mr. Perle.

MR. PERLE: I don't know if this was covered before

but you have certainly done a job on adapting S.22 in computer

programming.

If you had your druthers, sitting

here, and if both of you were asked what is the ideal way in

which to protect computer software, would it be copyright or

something else?

MR. ZURNO7SKI: I think it might be possible to

conceive of something else that would be better than copyrightr

but I think that the advantages of copyright, that you have /11,

national uniformity and you don't have to rely on state law.

copyright.

You have a growina understanding of the meaning of

You have trade practices in the copyright area that

vou can draw on, and you can get some depth of parallel

experience in other areas of intellectual property.

For my.part, I think copyright at this point in

history is the optimum solution.

MR. TAPEORN: I would second that, but taking quickl

the caveat, who knows what someone might figure out as a

better protection mechanism and in the course of that

14 5
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you would be faced with then balancing the competing interests

of all elements of society; probably will not be an easy

answer to come by, and you might come up with a solution that

makes the developer in computer programs very happy, but it

might make the users unhappy.

I am just saving who knows how to figure all of that

out, and I would also quickly, before I support what Paul says,

note that WIPO now has a proposal -- a model law -- that is

going to be consisdered on May 21st or thereabouts in Geneva.

JUDGE FULD: Mr. Levine is going to attend that

meeting.

MR. TAPNORN: And he will be well prepared.

The WIPO law, as I think I read it, has substantial

elements of trade secret in it,

law.

and it has elements of contrac

It has elements of patent law possibly in it, but I

think fundamentally underlying it all is copyright. I think

that is really the basic thing.

Now maybe that's a better scheme for a manufacturer,

or maybe it's a better idea for society as a whole, I am not

quite sure, but if you come to copyrights, it's inexpensive,

put the notice on in the right p]ace or two places, or .41atever
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is necessaary, and that is about all you have to do except

to attend to the registration.

The things go out; someone now, shall we say an

employee of the customer, takes off with the program.

Probably -- let's say he begins to scatter it. What

can you do against the employee?

The main thing the owner or the proprietor of the

program would like to do is stop him from doing that, and what

is the most effective, (quick vehicle for stopping that?

It would be a copyright. Get a preliminary injunc-

tion against the person.

You can't really expect to go against the person and

recoup the injury, because the person probably doesn't have

that kind of money.

So, when you look at it all around, it looks like

copyright would give you a lot, while not tying up the exchan

Not tying up a -- you know, in patent law you have

sit down and say, "If I do this, am I infringing

somebody's.patent?"

If you only have copyright law, basically users

sit down and write -- all they have-to be pure Of, and'i



have not heard reflected adequately, in my opinion, that all

copyrights is is protecting you against us copying; that'sie

only benefit it gives.

It really allows each of us to sit down and write

wholeheartedly, and independently, and enthusiastically, so

copyri(z'At still allows the ideas to.be scattered around.

So it seems to me it's a very reasonable comDromise

at this stage, and maybe experience will suggst it wasn't

good enough or just righ+.

MR. CARY: You have mentioned just then that all

it protects against is the copying.

Have you neglected, or are you pushing the idea of

a performance right as it were for the use of the program,

for example?

MR. MPHORN: I think the Committee was of the

opinion that if you consider the term "copying" to include

the term "recording it in a computer" -- main mewtory or per-

manent storage element of the computer -- if that's a copying

then that would probably give you sufficient protection on

that program.

Now, there is so:Re small leakage there.

ror exrtple, you coulei k.ey in an instruct:in at a
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keyboard; one instruction goes in, the computer executes it,

and then you key in another one.

Now, whether that sequential entry would be deemed

to be a copying, I don't know that I personally have any feel

for that.

I am always reminded of, shall we say, any one of

us taking A line out of the dictionary, and I think that's

generally deemed fair use, perhaps.

Now, would that same kind of logic apply to the

entry of a single Instruction at a time into a computer?

.Now it seenas to me that is quite possible in the

uture when we are talking about home computers.

There are computers, I think, being marketed more

and more now where this type of operation will come into play

where you will key in one instruction at a time, and I would

note also that at least.one trend in programming is to go.to

higher and higher level languages; to use languages which more

approach the normal spoken language.

So that one instruction keyed might trigger a whole

set of responses in a computer.

APL -- a Programming Language -- is an example of

a language approaching that. One instruction is exceeding.

1:
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powerful.

can
itxdo what a hundred instructions in a similar language .migh

148

I am not really a good programmer, but let's say

do.

So it may be that it's desirable to afford the

program proprietor protection against a single entry, but

it has been thought up to now a normal computing world, that

that's not a very big exposure.

MR. ZURIMWSKI: We are saying that we are seeking

the equivalent of a performance rate.

MR. CARY: You are doing it by definition, I take

it, then.

MR. TAPHORN: I think we should say, I believe

program proprietors would enjoy the performance rate.

MR. LACY: Mr. Chairman?

JUDGE FULD: Mr. Lacy.

MR. LACY: Just merely to that point.

I took it that when Mr. Taphorn was saying you cou

write with no concern except that you weren

he meant was that a program writer didn't have

hc might independently happen upon something someone

done, as he might. in a patent ease..
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411

But as long as he wasn't copying somebody else's

work --

My question, though, follows en one Mr. Perle asked.

I take it, as I recall, that when you drew up these

particular proposed amendments, one of the reasons why you

elected to deal with your copyright problems by amendins Title

One of S.22 was that seemea to be the only practical way of

conceivably getting anything done in this Congress, or the

easiest way.

Now, if you weren't under any constraints and were

approaching it ideally, would you do it by amending scatterea
411

amendments through the text of Title One, or would you prefer

to tackle it in the way design copyright has been attempted,

by a new Title to the Copyright Act that would deal with the

whole computer area, presumably data bases, as well as software

and a separate title to that?

MR. ZU=OWSEI: I don't know that we ever have really

addressed that question.

I do think there are tremendous --

MR. LACY: It is not an easy term, second considera-

tion.

mn. ZURTZOWSKI: There are tremendous aavantages to



keying the language to the existing language, for the reason

that the existing language has depth, has meaning to it, and

as soon as you tinker with it, it calls forth all these other

questions that need to be resolved.

MR. LACY: It's a more efficient program.

MR. ZURXOWSKI: I guess so.

MR. TAPHORN: I would say any advantage to falling

into the copyright bailiwick is that, perhaps, it will facili-

tate international rights.

MR. LACY: I was assuming in the copyright bailiwick

-- as design copyright proposed -- and you remember that

was Title Three?

MR. TAPHORN: Yes.

I must say I have given no thought myself as to

whether Title Three tlype of rights will be available to other

countriies via the Univexsal Copyright Convention.

You have to ask. Professor Wimmer if he has a thought

on that.

MA. NPINCR: Well, something that remains to be

clarified is whether copyright as defined under the Universal

Copyright Convention and under the Berne Conv(!ntion

ould be thcaght to include computer programs, fok example
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-- sound recordings -- or so I think most people think --

not included under the Universal Copyright Convention and

Berne and that's why a special sound recording

convention was required.

But, the further point is that that depends on what

the conventions mean; it has nothing to do with what our

domestic laws do or don't do.

Whether ornot we grant protection, and whether we

do it under a separate titie or as part of the Title One is

not going to change the meaning of the International Conventio

what they mean, they mean.

If they do include that, then we have that protectio

internationally regardless of what we do domestically.

MR. TAPHORN: I think that is correct.

However, I believe the world is looking for leader-

ship and guidance in this area.

WIPO's examples are a good example of it, and if the

.

United States were to demonstrate that programs fit in under

copyright laws, some other countries, I think, might just

automatically read them in.

In fact, maybe programs are well in the United State

law. I am sure there is Congressional -- there is history.

153



152

the reports suggesting that Congress thinks the existing copy-

right law takes care of programs.

I guess it's our thought that the industry is of such"

size and that certain y is so important to businessmen that

it ought to be made very clear that that is the thing.

I guess the thought of the Committee was that there

is certainly the possibility then that other countries will

either assume or will legislate in appropriate amendments

to their copyright laws.

MR. LEVINE: About how much longer do you expect to

be?

MR. ZURKOWSIU: We are finished. If you have ques-

tions, we will be happy to stay longer, but I think we have

said about what we have to say today.

MR. LEVINE: Barbara Ringer is very busy, but I thin).

if we would like her to, she might come up and report on where

things stand now with the House Subcommittee and there ha-:

been some activitx today.

I can get.the message to her and see if it is possib

for her to come up. I think it would be a good idea.

MR. KEPLINGER: Nr. Zurkowshi, in your comments we

asked a auestion about whether the current time period was
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desirable and acceptable for total registration, and you felt

there was no need for any change in the time period for

protection.

Now, is that a firm, strong position with the indus-

try, or do you think that some harm would be done by some,

perhaps, shorter period of protection?

MR. ZURROWSKI: I think five years would be too shor

a term in taking such a slice at it.

It would be precipitpus in view of what I think

are aoing to be some consumer developments which affect the

marketing of those products.

I don't -- it's extremely difficult to see how the

industry would become that stabilized over the next 30 years,

so that a program would stay in a static condition for much

longer than five years.

But I do think that there are progravls coming down

the pike, and applications for computers wl programs that

deserve a longer duration than that; than the five years.

The Committee, I don't think, has ever taken a

position on a shorter term.

The only experience we have had with the five-year

term has been under the Office of Education and Copyright

15 5
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Authority, and that five years has been ineffective in

accomplishing the purposes.

It has not worked, because it takes, in that case,

the educational curriculum terms, and it takes almost five

years to penetrate the market and establish a product, and

then your copyright is gone.

I guess my point is that if there are consumer-

oriented programs, you are going to have the same problem in

five years; it isn't going to be enough.

It may be enough for a $50,000 program, where you

have a half a dozen buyers, and you are going to reach those

half a dozen buyers in the five-year period, but I don't think

that that logic follows through when you get into other areas.

MR. CARY: Mr. Chairman, if I may follow up on that.

JUDG1: FULD: ves.

MR. CARY: I am assuming that if you have five-

year terms, for oxample, it would also be a renewal term of

five years, giving yol2 a total of ten years.

I think 11r. Keplinger's question is rea1ly directed

at the problem r): whether or not it is socially desirable to

have, for example, a 75-year term under the new Bili, if it's

acne 1 y a corporation -- duration of a program which mcJv Le
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S.

outdated within five or ten years or thereabouts.

Is it desirable to have that under protection all

this time?

I think that is the basis for his question.

MR. ZURIMWSKI: Well, I think that a shorter time

period would not be opposed, but I still think five and even

renewable for another five may not be realistic down the road.

MR. CARY: Do you have any knowledge of any programs

today that have been in exister,ce continually for four to ten

years?

MR. ZUR7.0WaTtl: Oh, yes.

The basic information retrieval !package that Lochhee

uses called "Dialog" dates back a full ten years, and that'

still the core corlputer program for search and bibliographic

bases.

others?

R. CARY: Is that the only one or do you know of

nR. ZURROWSKI: No, I don't.

I am not personally acquainted with them, but I know

that that has been around.

nR. LACY: Mr. Ch:tirrian?

JUDGL; FULD: ;Ir. L:tcy.
1Z)
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MR. LACY: I think the thought behind the five-year

period in the Office of Education Copyright policy and this,

of course, is not statutory, this is a contractual limitation

on the period which the Office of Education permits a copy-

right to be gained on material to authorship that has contri-

buted financially.

I think the thought is a curious mixture that at

the end of five years the work in its original form would have

lost value because it would need to be revised to continue to

be marketable, but that the work as a basis for revision would

still retain a value.

So by putting the five-year limit they assume that

the publisher who enjoyed that five-year copyright would by

then have completed his first revision of it, which as a

revision would enjoy a copyright, but as competitors would

have an opportunity to employ the basic material and competi.

tors' revisions that they would make.

Of course, they were not trying to protect-the

investments in developing the original material which the

government produced; they were really trying to protect the

investment in the marketing.uffort.

So in two respects I think you had a rath r diffcren

158



157

problem from a privately-developed computer material, where

you are trying to protect the original investment, which

was provided in the Office of Education thing.

But I do think there is a problem that you might

find programs which were revised so rapidly that the original

program was no longer marketable, but where the retained

raw material value is a basis for the revision stuff, and soci

policy might or might not want to protect that value as a

basis for revision, even in a rapidly changing market.

Even if "Dialog" weren't any longer marketable, it

might have components that might enter into a marketable

provision.

One aspect of social policy might want to continue

to protect Lockheed's investment in that, and another might

be that it would be socially desirable to let other people us

that in reworking new programs.

MR. ZURNOWSKI: Well, just for the record, "Dia log"

is government property, and you can buy it for $25 through

the University of Ceorgia.

It's significant that I. don't think many others

dexclopcd commercial applications for that software, that

has been pretty much Lockheed's Information Systems that hav

Ak4
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developed that search and brokerage function.

R. LACY: Don't let the fact destroy the analogy,

because they are different.

MR. ZURIMWSKI: I think that the experience of

EDUCATIONAL PUBLISHERS, given the fact that the five years

was supposed to protect the investment in marketing, was

that they would just get a product up to a point where the

product was accepted in the educational system, and then it

would fall into the public domain and all of their competitors

would be able to ride that marketing effort, and the fiire

years was just too short; five Years goes awfully cuicklv.

JUDGE FULD: As we have discovered these two days.

Ms. Wilcox?

MS. WILCOX: Mr. Zurkowski, you indicated that there

was a reason to believe that there would be a lot of home

distribution of computer programs, or software programs, and

there also seems to bc a direction for self-contained units.

Do you feel that would he something to copyright?

Should they be coveredin the same way?

ZUMZOWSKI: Well, my analogy was to -- or my

thouiflit was to encourage the development of a program that
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could be sold to people who had a basic computer unit, and

the,/ could do different things with it, with different self-

contained cassettes that might be replaced in the system.

Now, you are postulating a situation where you would

have a computerunit with only one program in it, and I don't

think you need copyright for that.

If you can't get anything else in there, another

once the machine has been sold, it has been sold.

JUDO:, FULD: 'Cabe?

MR. PERLE: Yes.

On Section 101, my computer definition stops.

14R. ZURNO;7SNI: It stops where?

MR. PERLE: On the very first page.

MR. LACY: Have you got it in this form, Gabe?

IL's much wore legible than the mimeographed ones.

nR. ZURIZOWS Yes, I can get you a copy of that.

This language was taken from testimony that was

prepared for the House Coiamittee, and it is in these reprints,

if you want them.

MR. TAPHOM: To answer Ms. Wilcox' question some

more, one can iagine a program being on a computer tape.

It is technically feasible today to put that sat o
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instructions on a semi-conductor chip, if you will, one

instruction after the other.

It seems to me that that is not protected by copy-

right.

Then there is a first question: What does that

type of thing do to the copyright, and what is on magnetic

tape?

The second question is: What rights will a person

have who reads that out of that semi-conductor block?

Will he then be free to run them?

MS. WILCOX: That's my question.

MR. ZURKOWSKI:. Well, what is your answer?

MR. TAPHORN: I would suggest it should be subject

to copyright as being a set of instructions or statements in

a form readable to a computer, because you could pull that

semi-conductor chip out and stick another one in and go Lterril

on your way.

MR. LACY: Weil, isn't that what happens now with

the programmable hand-held calculators essentially, where ten

or 15, 20 different programs for a Hewlett and Packard hrandH.

that they just developed?

It's essentially the same thinr:, isn't it?



MR. TAPHORN: Yes.

I know IBY markets a product called "The 5100", an

I think -- well, in essence you stick in -- well, it's a

magnetic tape.

They can also say to you it has inside of it a semi-'

conductor chip, on which chip is a program which it is other-

wise marketing as a program product.

MR. MILLER: The same is true, I assume, with the

Magnavox Odyssvfor playing tennis on your TV screen.

There is a chip in there --

MR. TAPHORM: I am not familiar with it.

MR. MILLER: Well, I can't think of a better illus-

tration to demonstrate the fact that we are so far away from

anything remotely connected to traditional copyright when you

have got an imbedded chip -- a semi-conductor -- with the pro-

gram or set of instructions built into the electronics totally

non-verbal -- totally irrelevant to the user.

There is a serious question as to whether you wan

that under the interests of copyright as oppo ed to some othe

161

mechanism.

MR. TAPHORM: I understand

saying, but it is a writing which is and in that semi

!if.4%.01 kic
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conductor chip it is functioning in the same that it's func-

tioning when it's reading a magnetic tape, if you will.

It may --

MR. MILLER: So is the circuitry of a television

set.

MR. TP.PHORN: But it does not work in the normal

sense of hardware in that that computer looks at -- it pro-

cesses one instruction and then it stops and say, "What next

am I supposed to do?"

In essence, it doesn't stop, but it goes automati-

cally and gets a new instruction and proceeds accordingly.

MR. MILLER: And you distinguish that from a tele-

vision set?

MR. TAPHbRN: Yes. Just based on the fact that we

have a sct of instructions. That is the basis of the distinc-

tion.

nR. Anv set of instructions is a writing?

TAPHORN: Well, let's say a set of instructions

in the form of a writing, like a computer program normally is.

MR. MILLER: I strongly suggest we are sclf-dofining

at thiE. noint: might as well call it a platy:

or something.
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You say it's a writing because you say it's a writin

R. KT.3PLINGER: If I might offer one comment in

It is my understanding that programs can exist on

chips of thc nature that are being discussed in one of two

forms, depending on the nature of the chip.

One is in which the chip is, in essence, a program-

mable read-only memory, in which that chip is loaded by a

program generated in the conventional sort of sense, and ten

loaded into the chip more or less as if it were being loaded

into a disc pack or written onto a magnetic tape, or punched

out in a set of cards.

You have another kind of chip where a circuit designe

sits down and develops the logical, hard-wired circuitry that

will accomplish the same thing as that set of programs.

That circuitry is then reduced through photomass

oprations to the things that will produce that chip.

You have a slightly different -- perhaps a way to

differentiate in the method in which these chips or products

are generated.

I simply offer that as a --

MR. TAPHORN: I would suggest your second embodiment

1.95



164

can have two forms.

In the first case, it is setting forth the instruc-

tions in the same seauence that they may be on a magnetic

tape.

In the example I think you were describing the

electronic interaction that will take place is not going forth

in the terms of the computer asking, "What do I do next?"

These things are being dictated in a way that

operates by the interaction of these forces to spit out some-

thing new or to signal out.

If these two signals are up, this is goina to indi-

cate something else is going to be the local conseauence:

whereas in normal programming the question is, "What are these

statements?"

U. REPLINGER: I think that what I vas suge.jcsting

is that those two things would develop in different ways, and

they are technologically so=what different devices, !Jut IJoth

:aay bc1 used to accomplish some of the same functions within

certain advance computer systems.

MR. TAPHORN: They involve, I think, a different

interplay of physical forces.

JUDGI: FULD: Any :4oro questions?
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DIX: nr. Chairman, just one.

Let me apologize for my cuestion, in a way, but you

will sea what I am getting at.

You came out somewhat differently from the group

that testified earlier -- the COMPUTER INDUSTRY ASSOCIATION.

Could you tell me why that is?

Are there different sets of interests each wants

to protect, and can those be identified?

I think that's a fair question to ask, but you

don't have to answer it, of course.

NR. ZUMOWSNI: I must apologize for not being

familiar with the membershiP of the Computer Industry ?vssocia-

tion.

I would like to suggest, however, that I heard

a statement that they tried to get a consensus position in

two weeks, we have been at this for three years, at last.

We have examined it in detail and have hat: the bene-

fit of excoptionally qualified copyright czperts on our

Comnittce, who have brought -- this really is a commercial

you have given me a chance to make here.

!mt if you take what is callcJ the"Vehli" cliagram --

you know, you have three circles.
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If one circle represents publishing, and one repre-

sents data processing or information scientists, or whatever,

and one represents.users, the Information Industry is where

it overlaps.

We bring the trade practices of publishing to the

tiade practices of the hardware industry, and vice versa.

I think that that cross-fertilization is extremely

useful, and I don't know in what details we came down diff-

erently, but I --

nR. DIX: Well, I heard down at the end of their

testimony that they really saw no need for revising the copy-

right la;:s in this respect.

MR. ZURNOWSKI: I would like to ask them what their

attitude is about the third:party rights and permanent rights.

I think we thought about it a little longer an6 in a

little more detail.

70 found as we got into it that.there were a lot of

unanswered questions remaining and in trying to answer those

mlestions it might end'uevising where we are ri;ht now.

PFIRLE: Are you sa:;isfied that your proposed

revisions of 8.22 anoers the questions?

JUDGE; FULD: At the ti.a6, I suplloso yes.
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I.R. ZUR1:073NI: Yes, I think so.

I think if we had anv alternatives to suggest, we

would be suggesting them.

The experience of trying to get these ideas con-

sidered is an interesting one.

You really have to start a process, and you have to

involve other people in the process, and you have to listen

to what they have to sav.

I think the recommendations that are offered in that

way, and the belief that they represent the thinking of people

who have had experience -- concentrated experience -- in this

area over the last few years, but that isn't to say that

nR. P?:RLE: This may be very much out of order, but

I for one would be very surprised if as a result of the

explorations, exallples, and wonderings of this Cor.mission, we

ended un revising an enactment of 3.22 on the assulaption that

S.22 is either going to be enacted pretty soon, or killed

forever.

I think that is a good assumption.

I think this Commission is going to have to say tO

itself, "Okay, we have that, and e have S.22 enacted with the!,

hoLling provisions in thit, area. .Now, what 6o we do?"
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I wonder if it would be a worthwhile exercise for

tho Information Industry to come up with its idea of what

we shoule. do starting from scratch, atsuming that 5.22 is

enacted the way it has been written in thos.e areas which

affected you.

Then, starting Ath a clear slate, should we try

to fit computerF intc S.22 -- computer programming -- or,

should we recommend to the Congress that under the mantle of

copyright or else4here there be other legislation and here is

what it is.

I would like to see it.

R. ZURKOWSKI: I think the Committer, aould be game

to take that on.

I think that we are anxious to be of whatever help

we can be.

NR. PERM:: Well, I just think you can't play with

S.22 and say that that's the answer.

I think you have to say, "We want to accomplish

sauething; here's the way we are going to do it; get rid of

your prejudices and preconceptions and just attack the job."

I would love to see what you caue up with, because

Worc than any other 9roup I think the IM2and I city this fro:a
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satte e;Terience with it myself, is a considered group, a

knowledgcable aroup that has been wrestling with this problem

for a long, long time.

think we ought to have the full benefit of their

xperierce and their knowledge, without these constraints

and restraints.

MR. HERSEY: I second that, and I wanted to ask in

that connection how you would account for the discrepancy

between the direction that WIPO has taken, which is to say

that there should be a new concept and a new package that

may touch on these e;:isting means of protection, but may con-

bine them in a new way, and your direction which has been to

tinker with the copyright law.

ZURKOWSRI: I think ours is a pragmatic approach.

PR. HERSEY; This is the way to do it noY.

MR. ZURIMWSIU: We tried to get as much of it done

as we could in this revision cycle.

Aftnr all, if we did not at least make this presen-
.

4

tation, and at lease take the position with the Congre-vs-in

a we,* that was consistent with what they were working at, we

co0".1 askekt later on, "WQ11, where wore you wh...m we passed

tho copyright law?" 171
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It's really a tough problem, and there is a finite

amount of energy around to pursue an alternative course,

but I do thinl,: as we get to the decision point on the revi-

sion bill, and some of it may or may not be included in the

legislation, then we are at that point where we have to say,

"Okay, here's the legislation proposal embodying these ideas."

And, perhaps, getting into some of those areas.

I personally think that.there should be an Unfair

Comnctition Law -- Federal Unfair Competition Law -- and a

lot of the pr blelas could be handled that way, but that is a

personal crAnion.

1;ut that woulc be e;:pected to ::)e cranked into a

general package.

La. LACY: Nr. Chairman?

OUDG FULD: Yes.

n.a. LACY: It seeos to me that rightly we've confined

ourselw_ls yesterday and to(2.ay to the problem of software pro-

grams, because it's just too much otherwise to bite off in one

meeting.

but I think we have all realized that the intellec-

tual 17) oi:lerA, vr10. particularll the strategic proLlem of whether

you aro soclinrj amo.ndment: of .f;.22 or a new titln or ,;;Lolly
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a new bill, that decision rests not only on programming, but

on data bases which, I assume, we will deal with at another

meeting of the Conlinittee.

I think it is really impossible to reach a sound

decision, or a long-run legislative strategy until we have

seen the whole picture.

While I think we ought to be thinking about it no,

I doubt if we could reach a decision, or Paul's group could

usefully start redrafting their recommendations for wholly

new legislation)until we have gone through the data base part

of the picture as well

MR. LEVII4E: As a practical matter --

R. PERLE: I'm sure they have done it already in

their heads.

R. LEVIN: As a practical matter, the revision

bill has passed the Senate this year ithout these amendments:,

in it.

It has been marked, I believe, through Section 110

in the Nouse Subcommittee, without these .amenaments.

So we can pretty well assume that these amendments:,

won't be in the revisl., bill should one emerge --

MR. LACY: 1:v11, one could still thcorptically have.,
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a strategy even if S.22 is enacted, and what you do legisla-

tively is come in with a bill to amend what would then be

public law so-and-so in precisely these ways.

But all I am saying is I think we can't really make

these long-run strategic decisions until we get the data base

MR. HERSEY: But this situation does give us an

opnortunity to think fresh.

MR. LACY: Yes. To begin.

MR. HERSEY: Yes.

JUDGE FULD: Do you want to say sOmething, Mr.

Roller?

MR. KOLLER: Yes.

I think it's interesting.

We've been talking about S.22 all day, but if you

watch the Congressional Record you will find that ths House

Subcommittee for weeks now has had meetings where they are

marking up, not S.22, as they hardly acknowledge receiving

it from the Hill.

They'are marking up H.R. 2223 day after day.

MS. RISHER: No, they are not. They have skipped

over to 5.22.

In fact, they sai 0. toclay for sure that H.:t.22"'5
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dosn't exist any more.

They are using

HR. ZURKOWSRI: Okay, that's the answer to that

then.

JUDGE FULD: Any other auestions?

(No response.)

JUDGE FULD: Thank you very much.

MR. TAPHORN: Thank You.

MR. ZURKOWSIU: Thank you for the opportunity.

(Pause.)

MR. LEVINT;: I understand that Ms. Ringer is on

her wav up, and she is on the fifth floor, hut the elevators

are not very reliable.

There arc no days in June that are good for everyone

but I think the best possible days are June 9th and 10th,

and unless we change our minds, they will be'held here in

Washington in this room.

nR.LACY: What are we going to do?

MR. LEVINE: We will, presumably, have continued

hearings on software and attempt to gct in some people on

the consumer

173

level -- users.

:411. LACY: Arc we going to usc that meeting to ao
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anything on photocopying?
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MR. LEVINE: We very well might, depending uoon how

that develops after we receive the reports on nay 24th.

R. NIIIMET:: Arthur, I was just wondering in hearin

consumer viewpoints, I wouldn't think it would be too valuable

to get more of the same of what we have been getting.

MR. LEVINE: Along those lines, it seems to me there

are two functions to hearings that we have gone through.

One is information and the other is to allow those

parties who have been involved in the field to have an oppor

tunity to present their views to the Commission.

While, in fact, some of it may be redundant, I think

the groups that we have had over the last two days are groups

that have been actively involved.

R. NINI:ER: Yes, I think it has been valuable, but-

MR. LEVINE: If someone else comes out of the crowd

and indicates that they have a message for us, we Llight

consider that.

JUDGE FULD: Have you given any thought to the

meeting on the West Coast, or would you give thought to it

so.aetive in the fall?

11R. LEVP:E: I thin% we arc thinking now in tAx,:a;



a meeting in September, perhaps on the West Coast.

It would be impossible to have one in June, because

the West Coast does not involve just two days; it really

involves three and perhaps four days of time.

So I think it's too early to attempt to do that.

JUDGE FULD: Ms. Ringer, we welcome you back, and

could we have a report from you on what's happening and what

will happen?

MS. RINGER: I do apologize to the Commission. I

have been in very active 14otion the last couple of days.

JUDGE FULD: I understand.

RI:;=: We finished a markup this morning which

brought us into the famous cable section -- Section 111 --

anO. I don't think I need to review in detail what the Sul:,

comeittee 11,7.F aons in marking up the Bill in the areas that

you are concerned about.

I think this is well covered in :tour ninutes.

I %now of no developments since the markup, and the

information that :yas reflected in the minutes that you don't

know about already.

I think that the Subcommittee members are very

gratefe3 to COU :Cor makinu its offer, and whntever comes
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it, I think they will consider this a plus.
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On the cable issue, which is the big important issue

and it is of immediate concern, I am not aware of what you

have been tOld.

Nothing? Okay.

The fact that the Bill was being narked up, and the

fact that they were approaching Section 111, induced two of

the three principal trade associations in the field -- the

two being the Motion Picture Association of America, and the

National Cable Television Association to meet together and

try to work out an agreement.

They have succeeded in doing that; a rather lengthy

and detailed agreement, but not I think an unacceptable Cocu-

ment.

It was a document that was drafted rather hurriedly

at the last maxent, and it had some uncertainties in it, but

I would say it was a big onumental step forward in this long,

long history of cable television and copyrights.

Because of exigencies in time in the negotiations

and drafting, and i think probably mainly because of that

no one else was brought into it.

The broadcasters were ,not brought in, and the spor
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interests were not brought in, and the other trade associa-

tions representing small cable ,it:Ic-111.3 weie not brought

in.

So the natural reaction of all three was not affir-

mative at the outset, and they have all been coming forward

with additional proposals.

I believe that everything is manageable.

I am not too clear as just how this is going to

emerge; it's certainly being much discussed.

But, the Subcommittee staff is drafting.-- that'

111
what's been occupying me, in addition to the markup ard I

believe that there is a very qood chance that the Subcownittee

staff will presont a Subcol,:.mittee staff draft to the full

Subconmittee on Wednesday or Thursday of next wee%, which may

or may not reflect some additional agreements; ii: depewas on

what happens.

13ut this is being very heavily lobbied and nobody

can draw any final conclusions.

I, as always, prefer to take the optimistic view

and to suggest the likelihood that by the end of next week

the Subcomittee would have marked up a cable provisiori which

I think will have imf;tense psychological effects.
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I thini, most people will regard as the last

of the big isstles. It isn't, necessarily.

think the public broadcastinj issue is one that

.is going to be very difficult to resolve, also, and there

are a co uple of ethers,but it is the big one, as far as the

public is concerned, I think.

If that can he gotten behind t bcommittee with

a reasonable degree of success, I think ,hances for the

Bill are remarkably good.

I don't that the lack of tie is quite as

serious as it might appear on the surface.

I rather boldly, but with a fair degree of confi-

dence, seen to think that the Bill can be virtually marked up

by the .wbexalaittee the Democratic Convention -- which is

in duly the 4th of July recess of the Democratic Convention

They will be out for two weeks, and that's the

target, err:, i think they will meet it.

NR. LACv: What about the Coomerce Subccxmitt,ee?.

Are they going to insist on reviewm9. v1-?

MS. RINGER: They are insisting.on not reviewing,-

as long as the Section only cqeals vith copyrights.

They will review it, and the Bill will be dead-if thr
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Subcommittee is induced to put communications provisions into:

the copyright section.

This is one of the rea:wns that I have

able hope about the whole thing.

I think that there is an understanding between the

two Subcommittee Chairmen on this, and I think that despite

the pressures, they will each try to deal with their own areas,

of subject matter.

MR. NI=R: Does the "111" retain the position

abou'....the FCC rules determining whether or not importation

is --

some consideri

MS. RE.IGER: That is, of course, the foundation

stone on which the "111" emerged from the Senate; that remains

What has been changed in the agreement is very

zol-S this ties in with the Royalty Tri'..)unal of

whiz.:h we have heard.

If the carriage and e:;:clusivity rules -- the non-

network syn'aicated - exclusivity rules of the FCC were

changed, this w-1;,Jd operate under the agreement -^ a trigger

which would allow any affected party to go in and demand a

review of the rates irAmediately, rather than waiting the

ordinary c!rioz:i.
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This is a very important feature, and it's in that

area that a lot of the discussions are taking place.

I will be glad to answer any other questions.

I think I've conveyed my rather optimistic views.

MR. FRASE: Barbara, on timing, I've heard that

Rodino, the Chairman of the full Judiciary,

had said that his Committee must have it by the time of recess.

MS. RINGER: That's right, that's right.

MR. FRA31: So this is July 2 they are going out?

MS. RINGER: Yes, right.

I think this is quite possible; there is a workable

plan in existence.

JUDGE FULD: Does that put any burden upon us tirlle-

wise?

MS. RIGEF: Nothing diffe-:ent, it seems to mo.

I think that you've got a fairly exigont plan in

respect to the guidelines on the photocopying, and I think

if anything tlAis confirms the need to stick to that.

MR. NI7VE1.: Do you have any thought of the time-

table beyond the Subco-nittee -- how long the Committee

likely to have it?

ns. Wull, I aln told by all Ilandn that



will not be long in full Committee.

It's not like the Senate, in the Nouse, ihe full

Judiciary Conraittec meets every week and they apparently are

pretty efficicnt about this.

Obviously, there can be all kinds of political

maneuvering that can delay a Bill, but assu,ling that there is

a reasonable degree of acceptance, and nothing of that sort,

it would seem to me that the chances of a lengthy hangaD in

the full Committee are remote.

The Rules Committee is not the prol)lem that it use

to be, and, again it's a auestion of whether there are one or

more great pluralistic groups that are prepared to singly

or together kill the Bill off, and that's always a possihility,

but I don't see it right now.

JUDGE FULD: Anyone visible?

S. RnIGER: iany visible as potentials, but I don't

see that as the result, no.

MR. CARY: ,Do you envision any probleL: the con-

flS. RE:G111:: That's ono thing that everybody says

o a breeze.

4'11. :;hy do they say th,lt?
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ns. RINGF.R: Because everything will have berm

reed to by then.

M. LL/II,TE: Will there be a Title 2 r

Barbara, and when will the markup on Title 2 take olace?

MS. RINGER: You are talking now about the design

1[12

title?

MR. LFNIEE: Yes.

MS. RINGER: It will all be done together, and I

think the chances are pretty good.

MR. NIMER: Any word on t2.e effective date?

MS. RINGER: No. It's still January 1, '77, in the

Lill.

In my wildest iz-agination I cannot see that staying

effective date.

I don't know wt it will be, but it won't

aia pretty sure.

3t. LEVIAE: Or in your worst nightaares?

ns. RINCER: No.

LACY: The choice will be July 1, I til!:e it, '77

or January 1, '76?

NS. RI7XER: That's right.

to writo c.ol'ie Looks.
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k1S. nr:GER: I sce a potential author's eyes lightin

JUDGE FULD: Are thcre any other questions?

MR. HERS'EY: If there is nothing, I would liRe to

read your "3.-igc.NILecture" with excitement

and agreement, an appropriate emotion, up until the last few

pages.

up .

You put very eloauently some of the things that I

have been trying to say here; that the most sensible and

practical solutions on some of these technological 1)rohlems

we haVe been talking about do pose danger to the cio.lture in

woakening yet further the position of individual authors.

Eut at the end I ,A,as disturbed and even a little

frightened by what you said, because you said that writers

wel:c going to have te) resort to collective barc!aining to protec:

.i.ituations, as one of at leaSt two ways in which th,IT

':lave to deal with it, and vou said there hadn't been muchJ

thinking about it.

There has been thinking aboUt it since 1912, to my,

knowledge, in the Author's League, and there is a basic pro-

blem, hich is that we arc inhibited by the Antitrust Aet fkOik

bargaining.
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We are nol. .nder)endent employees. We are independe*

entrepreneurs.

And that the Register of Copyrights is the reposi-

tory of the one protection we do have should have such a

fundamental, unknowing position about the real situation of

individual authors, is frightening, because what are we to

think of Congressmen and Senators and what they know and care':

about the situation?

The situation of authors is that they are very weak..

economically. They stand alone.

They cannot bargain collectively, and this funda-

mental weakness is one of the reasons I have been nagging here.:

on the plea to this Commission that we be pure on copyrights,

not just traditional, but that we th:f.nk of copyricrht in its

original term.

And, that wo don't allow the fact that the Copyright

Act has alrea3y been adulterated by many cov.mercial cons1dera-7'.

tions such as the design for Lamp, and so on, to allow now

enormous, massive, new encouragement of essentially commercial

rather than creative and artistic material to further adulter

ate the Act.

I, at any rate, woulci like to urcto thc: other :-.0:,1;:.ertt-
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of the Commission, if they haven't done so, to read this

lecture of Barbara's, because it does say maething which

I think we should listen to.

S. RINGER: Let me say, John, that I wasn't stating

any conclusions in those last two pages; I was doing exactly

-- your response is exactly what I hoped for, which was to

disturl) people and to develop some controversy on these points

If what I see, and I see it very clearly, is a

slipping a'ay of author's control of their own --

MR. HERSEY: We are very aware of it.

ns. RINGE71: I know you are aware.

I don't think the public is, and I don't think that

the people are aware of the consequences to the public if

what would happen)if that actually occurred.

I am very, very disturbed about it.'

MR. HERSEY: I quite agra.J.

The public view is that narbara Howar gets a million

and a half and :-Iichener and Harold ,:obbins get these birj deals

in paperbacks, and they Oon't realize that the average income

of authors is $3,000 a year from their writinfjs.

Authors are in a very week position, an..."; copyri(jht

their only protection.
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If we are careful ah.,out what the written word can

mean, then I think we should think about the nssential meaning

of the Copyright 'Act, and what the massive pouring in of this

other material.we have been talking about will mean.

JUDGE FULD: I disagree with only one thing you

have said.

Neither I nor anyone else have considered what you

say nagging.

R. HERSEY: It's getting to be boring, let's put

it that way.

JUDGE FULD: Are there any other questions?

Do you have anyth1Alg else to say?

MR. LEVIE: No.

JUDGE FULD: We will adjourn then until June 9th ir

at 9:30 a.m.

(Thc conference was concluded at 3:35 p.m.)
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